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Key takeaways

e No federal agency currently has the authority to directly regulate project-based carbon credits. Congress would
need to pass a new statute to grant such authority.

¢ In that event, both EPA and DOE would be strong candidates to regulate carbon credits. Each brings relevant
mission alignment, technical expertise, and experience with emissions reporting and credit trading programs.

e Other agencies that have been suggested as possible regulators have less mission alignment, technical exper-
tise, and experience to effectively oversee carbon credit integrity.
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Introduction

Project-based carbon credits are intended to harness
private investment to mitigate climate change. A car-
bon credit is a transferable unit that generally rep-
resents one metric ton of carbon dioxide or carbon
dioxide equivalent.” In the voluntary carbon market,
companies and other entities buy carbon credits from
project developers or intermediaries to counteract their
own greenhouse gas (GHG) emissions. There is no le-
gal requirement to participate. In a compliance carbon
market, a government sets a total emissions limit and
requires covered entities to obtain, either directly from
the government or by trading with each other, permits
(called “allowances”) for each ton of pollution they
emit. These programs are often called cap-and-trade,
or emissions trading, systems. Some compliance mar-
kets let covered entities use a limited number of proj-
ect-based carbon credits for compliance purposes.?

Despite their promise to mitigate GHG emissions and
their increasing adoption, project-based carbon cred-
its and the markets where they trade face significant
challenges. A substantial majority of carbon credits
(potentially over 80%, according to a handful of recent
peer-reviewed studies) suffer from integrity problems—
meaning that they often do not represent the claimed
level of emissions reductions or removals (or that they
cause negative externalities).® Misaligned incentives
and market failures in markets for carbon credits like-
ly contribute to these integrity problems. On the supply
side, misaligned incentives among project developers,
crediting programs, and validation and verification bod-
ies may subtly encourage inflation of projects’ emis-
sions reductions or removals and over-issuance of
carbon credits.* In addition, information asymmetries
make it challenging for buyers to distinguish between
high-integrity and low-integrity credits.®

These problems have harmed the credibility of proj-
ect-based carbon credits as a tool for mitigating climate
change. And while private standard-setters like the Integ-
rity Council for the Voluntary Carbon Market have made
incremental improvements, they have not yet resolved
these issues. Meanwhile, some advocates have begun
to explore other frameworks for carbon crediting that
would depart more drastically from the current system.

Project-based carbon credits remain largely unregulated
in the United States (and throughout the world). Federal
regulation could address these problems, restoring the
credibility of carbon credits as tools for mitigating cli-
mate change and increasing private spending to further
this goal.

This policy brief examines which federal agency or
agencies would be competent to regulate project-based
carbon credits in the United States. The policy brief first
examines the suitability of several U.S. federal agencies
that advocates and stakeholders have suggested might
regulate project-based carbon credits: the Environmen-
tal Protection Agency, the Department of Energy, the De-
partment of Agriculture, the Commodity Futures Trading
Commission, the Securities and Exchange Commission,
and the Federal Trade Commission. It then provides
background about how some U.S. states and foreign
governments have regulated project-based carbon cred-
its or, relatedly, compliance carbon markets. It concludes
that both the Environmental Protection Agency and the
Department of Energy are competent to regulate proj-
ect-based carbon credits, because both agencies have
relevant missions, experience, and technical expertise.
As between these two agencies, the choice may depend
on political considerations; no federal agency currently
has authority to directly address the integrity problems
that affect project-based carbon credits, and changing
this would require an act of Congress.
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TABLE 1

The key carbon credit integrity problems

Non-additionality

When the project that generates the credits would have been implemented even with-

out the incentive of earning revenue from the sale of carbon credits

Non-permanence

When the duration of a project’s emissions reductions or removals does not match the

duration of emissions in the atmosphere

Leakage

When a project directly or indirectly increases emissions outside of the project’s bound-

aries but fails to adequately account for these increases in calculating total emissions

reductions or removals

Environmental and
social harm

Over-counting

When a project harms communities or ecosystems

When a project’s emissions reductions or removals are counted more than once, as

with over-issuance or over-use of carbon credits

NOTE: For a more detailed discussion of these integrity problems, see Shortell and Holt, Demystifying the Voluntary Carbon
Market, 26-37. See Broekhoff et al. (2026), “Project-based carbon credit markets: Overview, issues, and future directions,” for a
comprehensive analysis of project-based carbon credit markets, their persistent integrity problems, and what reforms might

make them more effective.

Options for the US to regulate
project-based carbon credits

This section outlines the advantages and disadvantag-
es—in terms of mission alignment and agency experi-
ence and expertise—of several agencies that have been
suggested as potential carbon credit regulators: the
Environmental Protection Agency (EPA), Department of
Energy (DOE), Department of Agriculture (USDA), Com-
modity Futures Trading Commission (CFTC), Securities
and Exchange Commission (SEC), and Federal Trade
Commission (FTC). Of these agencies, EPA and DOE
are both strong choices to regulate project-based car-
bon credits.

1. ENVIRONMENTAL PROTECTION
AGENCY (EPA) REGULATION

In the U.S. context, EPA may be best suited to this role.
Of the federal agencies Congress could task with regu-
lating project-based carbon credits, EPA's mission—ad-
dressing environmental pollution®—best aligns with car-
bon credits’ stated goal of reducing and removing GHG
emissions. As discussed further below, EPA also has

substantial experience implementing emissions-offset-
ting programs and running a mandatory GHG emissions
reporting program.

EPA's experience administering offsetting programs
for other pollutants (not to mention several other mar-
ket-based mechanisms to address pollution) could in-
form its regulation of project-based carbon credits. For
example, one offset program the EPA administers is the
nonattainment major source review program. This pro-
gram stems from Clean Air Act Sections 108 and 109,
which require EPA to set National Ambient Air Quality
Standards for six air pollutants: carbon monoxide, par-
ticulate matter, nitrogen dioxide, lead, ozone, and sulfur
dioxide.” The statute delegates significant responsibil-
ity for the “implementation, maintenance, and enforce-
ment” of these standards to the states.®

Within this framework, Clean Air Act Section 173 es-
tablished an emissions-offseting program under EPA
oversight that resembles the voluntary carbon market:
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the nonattainment major source review program. This
program addresses emissions of covered air pollutants
from construction of new industrial facilities and from
major renovations to existing facilities in areas that
fail to meet EPA's standards (called nonattainment ar-
eas).’ States may issue permits for such construction
and renovation if the applicant facility pays for reduc-
tions in other existing facilities’ emissions of covered
air pollutants.’ These offsets must generally represent
reductions in emissions of the same air pollutant from
facilities in the same nonattainment area."” EPA over-
sees and regulates the states’ implementation of the
program.'?

In administering this offset program, EPA has grappled
with offset integrity considerations similar to those that
affect project-based carbon credits. For example, Sec-
tion 173 addresses additionality by prohibiting offsets
that represent legally required emissions reductions.™
Relatedly, EPA regulations specify the baseline against
which states must measure and provide credit for emis-
sions reductions.™ In addition, EPA requires states to
ensure the permanence of credited emissions reduc-
tions.”® As for environmental and social harm, Section
173's general requirement that facilities obtain offsets
from within the same nonattainment area may help pre-
vent the exacerbation of pollution hotspots.™

Legal enforceability of credited emissions reductions
provides further assurance of offset integrity. Section
173 and EPA regulations specify that emissions reduc-
tions used as offsets must be federally enforceable."
And EPA has further stated that, “if the source(s) pro-
viding the emission reductions does not obtain the
necessary reduction, it will be in violation of a [State
Implementation Plan] requirement and subject to en-
forcement action by EPA, the state, and/or private
parties.”’® Making project-based carbon credits legally
enforceable would give buyers legal recourse that pri-
vate “regulation” of the market has sometimes failed
to provide.” EPA has experience managing this type of
enforcement regime.

While the nonattainment major source review pro-
gram exemplifies EPA’s competence to regulate proj-
ect-based carbon credits, it is one of many similar pro-
grams and policies. EPA has administered offsetting

programs since the 1970s, and, over time, it has in-
creasingly relied on offsetting and other market-based
mechanisms to address pollution.?’ EPA also has ex-
pertise in GHG reporting that it could apply as a reg-
ulator of project-based carbon credits. In response to
a congressional directive in 2007, EPA used existing
Clean Air Act authority to issue mandatory GHG report-
ing requirements for certain large polluters in 2009.#
Although EPA proposed in 2025 to eliminate many of
these requirements,?? EPA has built relevant expertise
in its more than 15 years of administering this GHG re-
porting program. EPA’s experience with running offset-
ting programs and other market-based mechanisms to
address pollution and with GHG reporting makes EPA a
strong choice to regulate project-based carbon credits.

2. DEPARTMENT OF ENERGY (DOE)
REGULATION

DOE’s mission does not align as closely as EPA’'s mis-
sion with the goals of project-based carbon credits:
Congress created DOE in 1977 to coordinate and admin-
ister federal energy policy.?® Nor does DOE have EPA's
extensive experience with running emissions-offsetting
programs. But DOE does have technical knowledge re-
lated to certain project types: renewable energy, energy
efficiency, fuel-switching, carbon capture, and direct
air capture. DOE also has other useful experience and
expertise—in particular, its experience administering a
voluntary GHG reporting program and its modeling ca-
pabilities. DOE is thus also a strong choice to regulate
project-based carbon credits.

Since the 1990s, DOE has run a voluntary GHG emis-
sions reporting program (distinct from EPA’'s mandatory
program for certain large emitters).?* The Energy Policy
Act of 1992 instructed DOE to issue guidelines for vol-
untary reporting of GHG emissions and GHG emissions
reductions “achieved through any measures,” (including
non-energy-related measures, such as forestry practic-
es) and whether achieved voluntarily, through plant or
facility closings, or to comply with legal requirements.?®
DOE's voluntary GHG reporting regulations remain on
the books today, but in May 2025, DOE proposed a rule
(which it has not yet finalized) to rescind key parts of
the program.?®
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Information collected through the voluntary GHG re-
porting program could help DOE (or another agency) as-
sess the integrity of project-based carbon credits. For
example, reporting entities “must indicate whether the
reported emissions reductions were the result, in whole
or in part, of plant closings, voluntary actions, or gov-
ernment requirements.”?” This information relates to an
emissions reduction’s additionality. In fact, analogous
integrity concerns to those in the voluntary carbon mar-
ket appear to have motivated some of DOE’s reporting
guidelines. For example, DOE requires participating en-
tities to certify that they “took reasonable steps to en-
sure that” reported emissions reductions and removals
“are neither double counted nor reported by any other
entity."?® Reporting entities must also certify that none
of the reported emissions reductions or removals “were
produced by shifting emissions to other entities or to
non-reporting parts of the entity"—a requirement seem-
ingly intended to avoid leakage.?

In addition, DOE’s voluntary GHG reporting regulations
situate the Energy Information Administration (EIA)—
housed within DOE®°—as the issuer and tracker of emis-
sions reductions, similar to crediting programs in the
voluntary carbon market. The regulations state that EIA
will review submitted reports to ensure their consisten-
cy with DOE’s guidelines, to assess their “completeness,
internal consistency, arithmetic accuracy, and plausibil-
ity,” and to confirm their use of an acceptable baseline
emissions level for calculating emissions reductions.®"
The regulations also encourage participating entities
to seek verification from qualified, independent parties
and requires them to report whether they did so.3? After
reviewing a submitted report, EIA will credit to the re-
porting entity any approved emissions reductions “as
‘registered reductions’ which can be held by the report-
ing entity for use (including transfer to other entities) in
the event a future program that recognizes such reduc-
tions is enacted into law.”*® The regulations thus even
contemplate future legal recognition of, and trading in,
reported emissions reductions.

Finally, while DOE generally requires participating enti-
ties to report their emissions and their net emissions
reductions achieved within their organizational bound-
aries, it also provides for offsetting. A participating enti-
ty can include offsetting emissions reductions obtained

from another entity “as a separate and distinct compo-
nent” of its report, alongside its own net emissions re-
ductions.®

To be sure, DOE might finalize the changes to this pro-
gram that it proposed in 2025, eliminating important as-
pects of the program. Either way, DOE’s decades-long
experience administering this voluntary GHG reporting
program—its collection of information related to the
integrity of reported emissions reductions, its explicit
preparation for a future voluntary emissions-trading
program, and its guidance on emissions offsetting—
makes it a strong fit for regulating project-based carbon
credits.

In addition, DOE’s existing modeling capabilities could
help it calculate and verify the GHG emissions reduc-
tions and removals that underlie project-based carbon
credits. For example, in 1994, DOE’s Argonne National
Laboratory developed the GREET (“Greenhouse gases,
Regulated Emissions, and Energy use in Technologies”)
model to calculate the GHG emissions and other envi-
ronmental impacts from various technologies, products,
and energy systems.® DOE has since created specific
versions of the GREET model for particular use cases,
and DOE and other agencies have used these models
to guide their policymaking.®® In fact, the International
Civil Aviation Organization uses a version of the GREET
model to calculate the lifecycle emissions of various
sustainable aviation fuels for the aviation industry’s
sector-specific carbon market, the Carbon Offsetting
and Reduction Scheme for International Aviation.®” DOE
(or another agency) could potentially adapt an existing
DOE model or develop a new model to calculate and
verify the GHG emissions reductions and removals that
underlie project-based carbon credits.

While DOE lacks EPA's extensive experience operating
emissions-offsetting or other market-based programs,
it has also administered at least one credit-trading pro-
gram. The Energy Policy Act of 1992 required govern-
ment-owned and certain other large vehicle fleets to
have a certain number and percentage of alternative-fu-
eled vehicles.®® DOE grants “alternative fueled vehicle
credits” to regulated entities that exceed these require-
ments.* These entities can then sell their credits to oth-
er regulated entities, which can surrender purchased
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credits to meet their own compliance requirements.
DOE collects information about the vehicles that under-
lie credits and tracks credit ownership and transfers.*'
DOE’s experience administering this program could in-
form its regulation of project-based carbon credits.

3. ALTERNATIVE AGENCY LEADS

Some observers have suggested other agencies to
regulate project-based carbon credits. The U.S. Depart-
ment of Agriculture (USDA) has technical knowledge
relevant to land-based projects. Meanwhile, the Com-
modity Futures Trading Commission (CFTC) and the
Securities and Exchange Commission (SEC) have ex-
perience regulating financial markets, and the Federal
Trade Commission (FTC) implements federal consum-
er protection law. While none of these agencies match
EPA’s or DOE'’s suitability for regulating project-based
carbon credits, each choice involves different tradeoffs
and considerations.

The U.S. Department of Agriculture (USDA)

USDA is one option to regulate project-based carbon
credits, given its technical knowledge relevant to land-
based projects (including forestry and soil seques-
tration projects) and its existing efforts to improve
farmers’, ranchers’, and forest landowners’ access to
environmental services markets, including carbon mar-
kets. But USDA’s statutory mission creates a serious
conflict of interest that makes USDA a poor fit to regu-
late project-based carbon credits.

USDA has a longstanding interest in facilitating farm-
ers’, ranchers’, and forest landowners’ access to carbon
markets. In 2006, USDA declared a policy of facilitating
“USDA constituents’ participation” in carbon markets
by “[e]stablishing a role for agriculture and forestry in
providing environmental offsets” and “[d]eveloping ac-
counting practices and procedures for quantifying en-
vironmental goods and services."”? The Food, Conser-
vation, and Energy Act of 2008 codified that policy. The
statute required USDA to create technical guidelines
“to facilitate the participation of farmers, ranchers, and
forest landowners in emerging environmental services
markets,” especially carbon markets.* It also provided
for USDA's creation of “[a] procedure to measure en-

» ou

vironmental services benefits,” “[a] protocol to report”
them, and “[a] registry to collect, record and maintain
the benefits measured.”* Finally, the statute requires
USDA to issue guidelines for verifying environmental
services benefits for which farmers, ranchers, and for-
est landowners seek credit.*®

But there is a serious downside to USDA regulation of
project-based carbon credits that would likely defeat
such regulation’s purpose: One of USDA's core statu-
tory aims is to drive investment and economic devel-
opment in rural areas.* This statutory purpose informs
USDA’s approach to carbon markets, which prioritiz-
es increased participation by “USDA constituents."#
USDA is thus better-situated to represent and advocate
for the interests of developers of land-based projects
rather than to protect the interests of other market par-
ticipants or, more importantly, to address the market’s
integrity problems. As a result, USDA regulation would
risk recreating or even exacerbating the market’s exist-
ing problems.

The Commodity Futures Trading Commission
(CFTC)

As a potential regulator of project-based carbon cred-
its, the CFTC has received significant attention due to
its demonstrated interest in regulating aspects of the
voluntary carbon market. Most notably, the CFTC pro-
mulgated agency guidance on carbon credit derivatives
(see box below for more information) and brought an-
ti-fraud enforcement actions against a developer of
clean-cookstove projects in fall 2024.%¢ As its full name
implies, however, the CFTC focuses on commodity fu-
tures (and other derivatives) rather than commodities
themselves. The CFTC also lacks the technical exper-
tise to regulate project-based carbon credits. While the
CFTC makes sense to regulate any market that may ex-
ist for carbon credit derivatives, it is thus poorly suited
to regulate project-based carbon credits.

Congress created the CFTC to further the purposes of
the Commodity Exchange Act: overseeing “a system of
effective self-regulation” of derivatives markets.** De-
rivatives are standardized, exchange-traded contracts
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whose value is tied to an underlying commodity; trad-
ers typically use derivatives to hedge or speculate rath-
er than to buy or sell the underlying commodity.® To
support well-functioning derivatives markets, the CFTC
focuses primarily on addressing the types of manipula-
tion, fraud, and abuse that can arise in derivatives mar-
kets, as distinct from commodities markets.>' While the
CFTC also has anti-fraud enforcement authority that
applies to both derivatives and commodities markets,
that authority is likely limited to cases involving ex-
treme fraud, like a clean-cookstove project developer’s
falsification of data about its projects’ emissions re-
ductions.?? Consistent with the authority the Commod-
ity Exchange Act gives it, the CFTC lacks experience
setting and enforcing quality standards in commodities
markets. Even if the CFTC had such experience, it also
lacks the technical expertise that it would likely need to
effectively regulate carbon credit integrity.

To analogize to another commodity like gold, the CFTC
exists to regulate trading in gold futures and other gold

derivatives. But unless its anti-fraud authority is impli-
cated—for instance, if a seller of 5-karat gold claims to
sell 10- or 14-karat gold—the CFTC does not regulate
how gold itself is mined or sold.5® In the case of proj-
ect-based carbon credits, the most essential regula-
tions are related to the integrity of carbon credit produc-
tion (i.e., the “mining”) and the market structure itself.

Moreover, this discussion assumes that project-based
carbon credits are commodities because they proba-
bly fit the Commodity Exchange Act’s definition of the
term.%* But from a practical standpoint, carbon credits
are not fungible like other commodities (for example,
gold, cotton, and oil).5 The very integrity problems that
make so many observers interested in federal regula-
tion undermine carbon credits’ interchangeability.* If
project-based carbon credits are not truly commodi-
ties, then they fall even further outside of the CFTC's
domain.

THE FATE OF THE CFTC’S GUIDANCE ON CARBON CREDIT DERIVATIVES

The relative insignificance of the CFTC’s guidance on carbon credit derivatives did not save it from political
headwinds that culminated in the guidance’s withdrawal. Consistent with the CFTC’s statutory authority, the
guidance applied only to carbon credit derivatives, not to spot and forward purchases of carbon credits.?” At the
time the CFTC finalized the guidance, there were only three carbon credit derivatives trading on the market.5®
Moreover, agency guidance is non-binding, and the CFTC emphasized that the guidance merely explained how
existing legal obligations might apply to this “new and evolving class of products.”® Even so, in early 2025, one
senator introduced a bill to disapprove of the CFTC guidance under the Congressional Review Act.®® Had the bill
passed, it would have invalidated the guidance and blocked the CFTC from reissuing “substantially the same”
guidance in the future.®” Under new leadership following the change in presidential administration, the CFTC

ultimately withdrew the guidance in 2025.%2

The Securities and Exchange Commission (SEC)

Another financial regulator that could fill this role is the
SEC, which has also shown some interest in the volun-
tary carbon market. In particular, the SEC'’s climate-re-
lated financial disclosures rule would have required
that public companies and other securities issuers
make certain carbon-credit-related disclosures in their
registration statements and periodic reports for inves-
tor-protection purposes, consistent with the SEC's ex-
isting statutory authority.5® (The rule will likely never

take effect: Industry groups and various state attorneys
general immediately challenged the rule in court,®* and
that litigation is currently paused while the SEC, under
new leadership after the change in presidential admin-
istration, prepares to rescind the rule.®®) The SEC also
brought an anti-fraud enforcement action against the
same clean-cookstoves project developer that the
CFTC targeted, alleging that the project developer had
made material false or misleading statements or omis-
sions when offering and selling shares in its business.5®
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Ultimately, however, carbon credits do not fit neatly
within the SEC's regulatory regime because they are not
securities. Nor does the SEC regulate the quality of se-
curities (that is, their likelihood of profiting investors) or
have the technical expertise it would need to regulate
carbon credit integrity. At the same time, the SEC has
potentially useful experience administering a complex
set of disclosure requirements for securities issuers
and overseeing financial accounting and auditing stan-
dards. Though not an ideal regulator for project-based
carbon credits, this experience might make the SEC
better suited to this task than the CFTC would be.

The SEC regulates securities, which the Securities Act
of 1933 defines to include a long list of financial instru-
ments, including notes, stocks, bonds, and investment
contracts.%” But transactions involving carbon cred-
its are probably not securities. An investor purchases
a security to earn a profit over time, whereas entities
buy carbon credits to use them to counteract their GHG
emissions.® Instead, a carbon credit is a tradeable unit
that represents an environmental benefit: a metric ton
of reduced or removed GHG emissions.®® As a result,
carbon credits do not fit neatly within the SEC's existing
regulatory regime. The SEC’s existing actions related
to the voluntary carbon market reveal this limitation: In
both instances, the SEC’s authority applied (or would
have applied) only indirectly to companies that hap-
pened to issue securities.

In addition, while the SEC has significant disclosure au-
thority and anti-fraud enforcement authority in the con-
text of securities issuances, it does not prevent unprof-
itable companies that meet the SEC's registration and
disclosure requirements from issuing “low-quality” se-
curities (securities with no chance of generating profits
for investors). Like the CFTC, the SEC may therefore not
be the best fit for regulating project-based carbon cred-
its to the extent that such regulation will involve setting
and enforcing integrity standards. Even if the SEC had
experience setting and enforcing integrity standards for
securities, it would still lack the technical expertise to
do so for project-based carbon credits.

Nonetheless, the voluntary carbon market could ben-
efit from enhanced disclosures related to the integri-
ty of carbon credits—for instance, more standardized

and complete disclosures about the inherent risks and
uncertainties that affect the underlying emissions re-
ductions or removals. And the SEC has extensive expe-
rience administering a different, though similarly com-
plex and technical, set of disclosure requirements. To
protect investors, the SEC requires securities issuers to
make certain disclosures (such as disclosures about
how their businesses operate and material risks they
face) in registration statements and, for public compa-
nies, also in periodic reports filed with the SEC.”° The
SEC's experience administering its disclosure regime
may make the SEC a more attractive choice than the
CFTC, even though both agencies lack technical exper-
tise related to project-based carbon credits.

One other aspect of the SEC’s regulatory regime could
make it a stronger fit than the CFTC. The SEC has long
required public companies and other securities issuers
to include financial statements as part of their registra-
tion statements and periodic reports,”’ and the Secu-
rities Act of 1933 and the Securities Exchange Act of
1934 empower the SEC to adopt accounting standards
to govern these disclosures.”? In response to wide-
spread corporate scandals in the early 2000s, the Sar-
banes-Oxley Act expanded the SEC'’s oversight of pub-
lic companies’ financial accounting and auditing.”® The
statute created a Public Company Accounting Over-
sight Board (PCAOB) under SEC supervision to regis-
ter accounting firms, adopt and maintain standards for
audit reports, and enforce registered accounting firms’
compliance with the relevant provisions of federal se-
curities law, the PCAOB’s rules, and professional ac-
counting standards.”* The Sarbanes-Oxley Act further
directed the SEC to address auditor independence and
other conflicts of interest,”® impose greater responsibil-
ity on corporate officers for issuers’ financial reports,’®
and require additional disclosures related to compa-
nies’ financial reports and internal auditing controls.””
The SEC thus has experience addressing structural
problems that had precipitated high-profile corporate
scandals and a crisis of confidence in U.S. capital mar-
kets; some of those structural problems, including mis-
aligned incentives and conflicts of interest, resemble
those in the voluntary carbon market.

The SEC's oversight of financial accounting and audit-
ing could prove useful if the SEC were to regulate proj-
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ect-based carbon credits. Some observers have pointed
out that another kind of accounting, GHG accounting,
informs the issuance of project-based carbon credits.
But despite both being called “accounting,” financial ac-
counting and GHG emissions accounting involve differ-
ent expertise (although some have proposed modeling
GHG emissions accounting more closely after financial
accounting).’® Familiarity with GHG emissions account-
ing—which both EPA and DOE have—is more relevant
than the SEC’s oversight of financial accounting.

The Federal Trade Commission (FTC)

Of these potential agency leads, the FTC may have the
greatest existing authority to regulate aspects of the
voluntary carbon market—in particular, claims about, or
based on, project-based carbon credits (as explained
below). When it comes to setting and enforcing in-
tegrity standards for carbon credits, the FTC’s focus
on consumer products may also make it better suited
than other market regulators. But like those other mar-
ket regulators, the FTC lacks experience regulating the
quality of consumer products and lacks technical ex-
pertise to assess carbon credit integrity.

Compared with the SEC and CFTC, carbon credits may
fall more clearly within the FTC's purview as a consum-
er protection regulator. Unlike derivatives and securi-
ties, carbon credits are purchased by companies and
individuals to serve a non-financial purpose: to coun-
teract their GHG emissions. In this way, carbon credits
might more closely resemble consumer products than
financial products. The FTC Act created the FTC to pro-
tect consumers in interstate commerce.”

When it comes to regulating project-based carbon cred-
its, the FTC's most relevant experience probably relates
to its authority to prevent “persons, partnerships, or cor-
porations”® from engaging in “deceptive acts or prac-
tices in or affecting commerce” and enforcing the FTC
Act’s prohibition on such conduct.?" In fact, the FTC has
used this authority to bring enforcement actions related
to other environmental marketing claims.®? It also main-
tains guidance called the Green Guides to help market-
ers avoid deceptive environmental claims.® The latest
version, from 2012, even includes a brief section target-
ed at carbon credit sellers.?

But the FTC’s authority probably applies more broadly in
the voluntary carbon market context than these existing
actions would suggest. In particular, the FTC Act might
apply to two types of conduct in the voluntary carbon
market: (1) overstatements by project developers of
the emissions reductions or removals represented by
the carbon credits they sell and (2) misleading net-zero,
carbon-neutral, and other offsetting claims by carbon
credit buyers.®®

Importantly, however, the FTC may have limited effec-
tiveness as a potential regulator of project-based carbon
credits. First, similar to the CFTC and the SEC, the FTC
does not generally set and enforce quality standards for
consumer products. Instead, the FTC’s authority to ad-
dress deceptive acts or practices is disclosure-based.
After all, a claim is not deceptive if it is “clear(ly], promi-
nent[ly], and understandabil[y]” qualified.8¢

Second, the FTC may lack the technical expertise it
would need to identify conduct prohibited by the FTC
Act. To illustrate, imagine that the FTC wanted to bring
enforcement actions against project developers that
overstate the emissions reductions or removals repre-
sented by the carbon credits they sell—that is, that sell
low-integrity carbon credits. The FTC may struggle to
assess the carbon credits’ integrity or to establish that
the credits suffered from integrity problems. For in-
stance, the FTC may not have the information, let alone
the technical knowledge, to show that a project was
non-additional—that it would have been implemented
regardless of whether the project developer could sell
carbon credits for it. The FTC may also lack expertise
to evaluate whether a project developer adequately ac-
counted for reversal risks or leakage. While the FTC has
brought enforcement actions related to other types of
environmental marketing claims, those actions have
generally turned on relatively straightforward factual
questions (for example, whether a product was made
of bamboo or rayon).®’

To be sure, the FTC may have a slightly easier time us-
ing other tools in the regulatory toolkit the FTC Act gives
it. Beyond the case-by-case enforcement discussed
above, the FTC also issues interpretive rules, gener-
al statements of policy, and other guidance to clarify
what conduct may count as a deceptive act or practice
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in particular contexts.® To prevent deceptive acts or
practices, the FTC also prescribes disclosure require-
ments for certain products, occasionally even designat-
ing specific tests or verification procedures for making
the required disclosures.®® The FTC has exercised these
authorities in other highly technical contexts before,

including in electronic equipment.®® To shape broad-
er-reaching (as opposed to case-by-case) actions, the
FTC can more easily seek input from experts. At the
same time, the FTC’s lack of relevant technical exper-
tise still limits its suitability for regulating project-based
carbon credits, especially compared to EPA and DOE.

FTC REGULATION OF CARBON CREDIT-RELATED CLAIMS

This policy brief focuses on regulation of project-based carbon credits to address the integrity problems, mis-
aligned incentives, and market failures outlined in the Introduction. Whatever role the FTC might play there,
whether and how to regulate misleading offsetting claims (a form of greenwashing) is a separate but related
question.

Ensuring that carbon credits represent the claimed level of emissions reductions or removals would help cor-
porate buyers avoid relying on low-integrity credits when making net-zero, carbon-neutral, and other offsetting
claims. At the same time, questions may remain about whether regulation could improve the accuracy of
offsetting claims in general (even those based on high-integrity carbon credits) and minimize their likelihood
of misleading consumers. For example, a requirement that companies make additional disclosures—such

as information about the underlying carbon credits, statements of the company’s gross emissions along-

side their net emissions, or details about the extent of the company’s efforts to directly reduce its emissions
without relying on offsets—could further these goals. Section 5 of the FTC Act (discussed above) may already

authorize the FTC to regulate in this way.

Self-regulatory organization model

Particularly in financial regulation, Congress has some-
times endorsed a model whereby a federal agency over-
sees a so-called “self-regulatory organization” that car-
ries out a specialized role within the agency'’s regulatory
regime.

The PCAOB is one example. As explained above, the
Sarbanes-Oxley Act created the PCAOB, a nonprofit
that operates under the SEC’s oversight and includes
five members appointed by the SEC for a set term.®
The PCAOB supervises accounting firms and develops
standards for audit reports, and the SEC has oversight
and enforcement authority over it.?> PCAOB rules must
generally obtain SEC approval, and the SEC reviews fi-
nal disciplinary actions by the PCAOB.*3

Another potential model is reflected in the CFTC’s guid-
ance on carbon credit derivatives, which addressed

CFTC-regulated exchanges—another kind of self-reg-
ulatory organization that designs and lists derivatives
contracts and provides a forum for market participants
to trade them.** These exchanges must comply with
certain requirements set out in the Commodity Ex-
change Act as well as CFTC regulations.*®

This regulatory structure can mitigate, but not elimi-
nate, gaps in an agency’s capacity, experience, or exper-
tise. At the same time, some have argued that self-reg-
ulatory organizations are prone to conflicts of interest
that interfere with the relevant regulator’s purposes,®
and the voluntary carbon market already suffers from
misaligned incentives that impede carbon credit integ-
rity. As a result, direct regulation by an agency with a
relevant mission, experience, and expertise—like EPA or
DOE~—is likely the best way to address the carbon cred-
its’ integrity problems.
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TABLE 2.

Potential regulators' mission alignment, experience, and expertise

Suitability for regulating project-based carbon credits

EPA e Strongest mission alignment
e Most significant relevant agency experience and technical expertise (in particular, experience
with emissions-offsetting programs that involve similar integrity concerns and experience with
mandatory GHG emissions reporting)

DOE e Strong mission alignment, particularly compared to most alternatives
¢ Relevant agency experience and technical expertise, particularly compared to most alterna-
tives (for example, experience with voluntary GHG emissions reporting, modeling capabilities,
specialized knowledge of energy-related projects, and limited experience with credit-trading
programs)

FTC e Moderate mission alignment given focus on consumer products
¢ Limited relevant agency experience and technical expertise (experience addressing decep-
tive environmental marketing claims, but lack of experience regulating quality of consumer
products and lack of specialized knowledge related to carbon credits)

SEC ¢ Low mission alignment given focus on securities
e Limited relevant agency experience and technical expertise (experience administering a
complex disclosure regime and overseeing financial accounting and auditing to address mis-
aligned incentives, but lack of experience regulating securities’ quality and lack of specialized
knowledge related to carbon credits)

CFTC ¢ |ow mission alignment given focus on derivatives rather than on underlying commodities
(and uncertainty as to whether carbon credits are fungible like other commodities)

e Limited relevant agency experience and technical expertise (attempts to address extreme
fraud in the voluntary carbon market and to develop guidance for carbon credit derivatives, but
lack of experience directly regulating commodity quality and lack of specialized knowledge
related to carbon credits)

USDA e Conflicting mission alignment likely to perpetuate or exacerbate integrity problems
e Limited relevant agency experience and technical expertise (specialized knowledge of land-
based projects and experience facilitating USDA constituents’ participation in environmental
services markets)
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Who should regulate project-based carbon
credits? Lessons from other jurisdictions

Experience from other jurisdictions reinforces that envi-
ronmental and energy agencies are often the strongest
candidates to regulate project-based carbon credits.
Where governments have either directly regulated car-
bon credits or run mandatory compliance carbon mar-
kets, they have generally assigned legal authority to en-
vironmental and energy regulators. Direct regulation of
carbon credits is rare, but a significant example—Aus-
tralia—fits this pattern. So, too, do many compliance
carbon markets across the United States and around
the world.

Unlike other jurisdictions, Australia directly regulates
project-based carbon credits across both the voluntary
carbon market and compliance markets in Australia.
Created by statute to implement specified climate and
biodiversity policies,”” Australia’s federal Clean Energy
Regulator issues Australian carbon credit units (called
ACCUs) and tracks transfers and retirements of these
credits.®® Demand for these credits comes from both
compliance markets in Australia and voluntary partici-
pation by individuals and businesses aiming to counter-
act their emissions.*

When it comes to regulation of compliance markets—
as opposed to direct regulation of project-based car-
bon credits across both compliance markets and the
voluntary carbon market—U.S. states have also tended
to place the relevant authority with environmental and
energy regulators. The three states with their own com-
pliance markets (California, Washington, and Oregon)
all rely on environmental regulators to administer these
programs.’® |n addition, ten states in the Northeast and
Mid-Atlantic region currently participate in a regional
compliance market, the Regional Greenhouse Gas Ini-
tiative.”" These states have also relied on environmen-
tal or energy agencies to implement this program. For
example, in some states like Massachusetts and New
York, the state environmental regulator creates and up-
dates the program’s implementing regulations, while a
state energy entity runs allowance auctions.’®? Mean-
while, in other states such as Maine, the state’s environ-

mental agency has primary responsibility for adminis-
tering the program.®

Like these U.S. states, foreign jurisdictions have often
tasked environmental and energy regulators with over-
seeing compliance markets. For example, in the Euro-
pean Union (EU), the European Commission’s Director-
ate-General for Climate Action governs the EU emissions
trading system (ETS)."® In the United Kingdom, a joint
body of the U.K. government, devolved governments,
and relevant environmental ministries (collectively re-
ferred to as the U.K. ETS Authority) runs the U.K. ETS.1%
In East Asia, South Korea's Ministry of Climate, Energy
and Environment operates the country’s ETS,'% while in
Japan’s forthcoming ETS, Japan’s Ministry of the Envi-
ronment and Ministry of Economy, Trade, and Industry
will jointly administer the program.%”

The cross-jurisdictional pattern of tasking environmen-
tal or energy regulators with overseeing compliance
carbon markets (and, in Australia's case, carbon cred-
its across both compliance and voluntary markets) is
consistent with the analysis above, and it has two main
benefits. First, these regulators’ missions often match
the purpose of carbon markets—reducing and removing
GHG emissions. Environmental regulators, in particular,
already focus on pollution and climate change, which
helps ensure carbon markets are aligned with broader
climate goals. Energy regulators may be less directly
focused on emissions, but their responsibility for re-
newable-energy, energy-security, and decarbonization
policies still connects closely to these markets. Car-
bon markets can also support energy regulators' goals,
such as by expanding renewable energy and meeting
growing energy demand.

Second, environmental and energy regulators may al-
ready have relevant experience and expertise—such as
with GHG accounting and reporting, emissions mod-
eling, and emissions-offsetting or other credit-trading
schemes—that can support effective oversight of car-
bon markets. Energy regulators may also bring relevant
technical knowledge about energy systems.
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THE ROLE OF FOREIGN FINANCIAL MINISTRIES

In some cases, financial ministries have authority to regulate other aspects of carbon markets. Many coun-
tries’ financial ministries define tax treatment of carbon credits, link national carbon credit markets to domes-
tic carbon tax systems, and determine revenue allocation from allowance auctions and transactions in com-
pliance markets.'® These responsibilities are primarily tied to domestic carbon taxes or emissions trading
systems, so this example does not map neatly onto the U.S. context.

Policy recommendation and conclusion

EPA and DOE have sufficiently relevant missions, ex-
perience, and expertise to competently regulate proj-
ect-based carbon credits. EPA's mission—addressing
environmental pollution—aligns closely with carbon
credits’ intended purpose of reducing and removing
GHG emissions. EPA also has substantial experience
implementing various emissions-offsetting programs—
including addressing similar integrity problems to those
that affect many carbon credits—and running a manda-
tory GHG emissions reporting program. As for DOE, it
has administered a voluntary GHG reporting program,
also grappling with similar integrity concerns. In addi-
tion, DOE has specialized knowledge relevant to ener-
gy-related projects, strong modeling capabilities, and
limited experience overseeing a credit-trading program
for alternative-fueled vehicles that could inform its reg-
ulation of carbon credits.

Choosing between EPA and DOE may depend on politi-
cal realities. The idiosyncrasies of the political process
and the preferences of key members of Congress could
determine the choice of agency or the ability to enact a
new statute at all. The Providing Reliable, Objective, Ver-
iflable Emissions Intensity and Transparency (PROVE
IT) Act illustrates the complex and often unpredictable
nature of these political realities. Introduced by Senator
Chris Coons and cosponsored by several Democrats
and Republicans, the PROVE IT Act would have directed
DOE to study the emissions intensity of U.S. manufac-
turing, thus facilitating international trade after Europe’s
adoption of a carbon border adjustment mechanism.®
But amid concerns by some members of Congress that
the bill could lead to a domestic carbon tax, the bill

failed.® Later, however, language from the PROVE IT
Act passed, unnoticed by some of the bill's opponents,
as part of a larger spending package."" Similar devel-
opments could affect the likelihood of Congress pass-
ing a statute that authorizes EPA or DOE to regulate car-
bon credits. Beyond the choice of agency, any statute
would also need to ensure that the designated agency
has sufficient staff and resources to administer regula-
tions effectively, as even well-designed legal authority
will fall short without adequate institutional capacity to
carry it out.

Another consideration is the durability of regulations
under a new statute across presidential administra-
tions, but it is not clear that either agency has an ad-
vantage on this point. As the nation’s environmental
regulator, EPA is at the forefront of many of the current
presidential administration’s efforts to undo past cli-
mate regulation. But DOE and other agencies have also
abandoned, withdrawn, or weakened their climate-re-
lated regulations. The fate of the SEC'’s climate-related
financial disclosures rule and the CFTC's carbon credit
derivatives guidance (discussed above) underscores
that any agency action perceived as climate-related
faces significant risks when political winds shift.

To be sure, whatever choice Congress might make
between EPA and DOE, other agencies may have rele-
vant authority and experience to regulate other, related
aspects of carbon markets (aside from project-based
carbon credits themselves). For instance, as discussed
above, the FTC is well-positioned to regulate offsetting
claims by carbon credit buyers, and it arguably already
has authority to do so."? Similarly, to the extent that
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carbon credit derivatives markets exist, the CFTC has
relevant authority and experience to regulate those
markets."

Beyond the choice of which agency to empower, Con-
gress will need to weigh other important considerations
that are beyond the scope of this policy brief. The tim-
ing of federal regulation is one example. For now, the
voluntary carbon market remains in flux. Recent stake-
holder initiatives like the Integrity Council for the Volun-
tary Carbon Market have attempted to settle ongoing
debates about what constitutes a high-integrity carbon
credit. But other groups continue to explore whether al-
ternative carbon-crediting frameworks might more fully
account for the risks and uncertainties involved in cred-
iting emissions reductions and removals."* If federal
regulation occurs too early, it could ossify non-optimal
frameworks and preclude beneficial innovations.

In addition, the complexity of, and interrelation among,
the integrity problems, misaligned incentives, and mar-
ket failures that affect project-based carbon credits ne-
cessitate careful policy design. In particular, Congress
will need to evaluate which combination of regulatory

functions to empower or require an agency to fulfill.
An agency could simply set and enforce integrity stan-
dards, otherwise leaving carbon markets’ operations
undisturbed. Or, like the Clean Energy Regulator in Aus-
tralia, it could assume the more active role of issuing
and tracking carbon credits or even fully administering
a voluntary emissions-offsetting program.

Finally, Congress should avoid infringing upon states’
authority. Some state-run compliance markets permit
regulated entities to apply carbon credits toward a por-
tion of their compliance obligations; those states set
requirements for such carbon credits.” States may
also seek to regulate aspects of the voluntary carbon
market. For instance, while no state has attempted to
directly regulate which carbon credits can trade on the
market, California passed a law in 2023 that requires
entities that market, sell, or make offsetting claims
based on carbon credits within California to provide
certain disclosures on their websites, including speci-
fied details about the underlying projects.’® Congress
should clarify that any federal requirements set a floor
rather than a ceiling and should not preempt regulation
by states.
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