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Executive summary

As policymakers and criminal justice agencies
review how they have addressed problems
related to illegal drugs over the past decade,

it is useful to examine relevant data and policy
changes from this period. This paper first
analyzes trends in multiple criminal justice indi-
cators related to drugs, focusing primarily on the
period from 2010 onward. It then highlights a
handful of noteworthy policy changes that have
been implemented, accelerated, or in some cases
reversed during the ongoing overdose crisis.
Finally, it presents some key findings from the
analysis and offers some recommendations to
policymakers and criminal justice practitioners.

KEY FINDINGS
Trends in criminal justice indicators

From 2010 to 2019, drug offenses accounted
for 12%-16% of all reported arrests nation-
wide, making them the largest category of
arrests during that period.

Data from the Uniform Crime Reporting
system show a decline in drug possession
arrests from 2010 to 2019, primarily driven
by a reduction in cannabis-related arrests.
When excluding cannabis, drug possession
arrests increased, largely due to the “Other
- dangerous nonnarcotic drugs” category,
which includes methamphetamine.

More recent trends are harder to track due
to changes in how the Federal Bureau of
Investigation collects and reports arrest
data. However, our analysis of data from 17
states with reliable National Incident-Based
Reporting System coverage suggests that
drug arrests—even excluding cannabis—
generally declined from 2017 to 2022.

While caution is advised when interpreting
drug seizure data for insights into law
enforcement or drug seller behavior, the data
show a sharp increase in fentanyl seizures

and a noticeable decrease in heroin seizures.
Methamphetamine seizures surged for much
of the period but appear to have reversed in

recent years.

As with most offense types, more individuals
convicted of drug offenses are supervised in
the community (e.g., via probation or parole)
than incarcerated.

The number of individuals on probation or
parole for drug offenses dropped by approx-
imately 22% and 15%, respectively, between
2011 and 2021. However, due to incomplete
data on offense types, these figures are
rough estimates.

The federal and state prison populations

for individuals serving sentences for drug
offenses have also declined substantially
over the past decade. Notably, the most
significant drop in state prison populations
was among Black individuals, whose numbers
decreased by more than 50% between 2010
and 2019.

There are limited data on drug prices over the
past decade, though one study found that the
purity-adjusted price of fentanyl powder in
the lower-wholesale market dropped signifi-
cantly from 2016 to 2021, despite the sharp
increase in seizures.

Changes in drug policies and practices

A growing number of jurisdictions have imple-
mented police-led diversion or deflection
programs aimed at facilitating treatment and
reducing arrests and criminal justice conse-
quences. However, the evidence base for
these emerging programs remains thin.

At the same time, there has also been an
increase in the application of drug-induced
homicide laws and Good Samaritan laws.
While both Oregon and Washington have
relaxed their drug possession laws in recent
years—Oregon through a ballot initiative and
Washington via a court decision—both states’
legislatures later passed laws recriminalizing
possession.
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Carrying naloxone to respond to overdoses
is now a common practice among U.S. police.
Though less common, some law enforcement
agencies have also made efforts to follow up
with individuals who have overdosed.

RECOMMENDATIONS

Improve data infrastructure: Although
data collection on drug-specific arrests has
improved significantly, major gaps remain in
many criminal justice indicators related to
drugs, particularly regarding jail admissions,
the role of drugs in probation and parole
revocations, and drug prices (especially
purity-adjusted prices). Data infrastructure
and access should be improved to enable
comprehensive analysis and informed policy-
making.

Refrain from using drug-induced homicide
laws: Jurisdictions should avoid enacting

or applying drug-induced homicide laws, as
there is no empirical evidence supporting
their effectiveness and they run counter to
what we know about how deterrence works.
These laws may also deter individuals from
calling authorities during an overdose.

Pilot and evaluate police-led diversion and
deflection programs: Police-led diversion
and deflection programs should be piloted
and rigorously evaluated. We must also
recognize that the success of these programs
will likely vary depending on the outcomes
measured (e.g., overdose deaths versus
rearrests) and the availability and quality of
services in the community.

Consider context and evidence when
evaluating alternatives to criminal penal-
ties for drug possession: The liberalization
of drug possession laws in Oregon and
Washington coincided with a surge in fentanyl
use. In Oregon, the substance use disorder
treatment infrastructure was already weak
and there were serious implementation
issues related to the rollout of Measure 110.
While drug possession arrests have clearly
declined, many other outcomes remain

uncertain and lack consensus. Jurisdictions
exploring alternatives to criminalizing
possession should consider the experiences
of Oregon and Washington, the emerging
research on these policies, and evidence
from other countries on decriminalization.

Reconsider how criminal justice resources
are allocated: In areas heavily affected by
fentanyl, law enforcement agencies currently
focused on supply-reduction efforts—in the
hope that such efforts will increase fentanyl
prices and thus curb consumption in the
long run—may want to consider reallocating
some of these resources to other strategies.
Depending on the jurisdiction, these can
include addressing open-air drug markets
that create disorder and trauma in neighbor-
hoods, partnering with service organizations
to pilot diversion and deflection programs,
training and equipping officers to respond
to overdoses, and combating the violence,
corruption, and money laundering tied to
illegal drug markets.

While the evidence base for some alternative
approaches to traditional drug law enforcement
remains limited, this sometimes reflects their
novelty rather than their potential. Meanwhile,
current efforts are not often grounded in
evidence-based best practices. Given the
severity of the overdose crisis and the wide-
spread and increasingly entrenched presence
of fentanyl in much of the country, policymakers
and criminal justice practitioners must think
outside the box. Experimenting with promising
new approaches, even when evidence is scarce
or unavailable, is urgently needed to improve
upon the status quo. As these models are imple-
mented, it is crucial to rigorously evaluate them
to determine what works and establish best
practices for law enforcement’s response to
fentanyl and the overdose crisis.

CRIMINAL JUSTICE INTERVENTIONS DURING THE OVERDOSE CRISIS



l. Introduction

U.S. drug overdose deaths have risen expo-
nentially since at least the late 1970s, but what
has happened over the past decade has been
nothing short of shocking.! Since 2014, nearly
800,000 people have died from drug overdoses
in the United States, with roughly half of these
deaths involving “synthetic opioids other than
methadone,” which largely captures illegally
manufactured fentanyl.?2 Provisional data for 2023
predict 108,323 overdose deaths, with 75,297
(about 70%) involving synthetic opioids other
than methadone.® While most of these deaths
involve multiple substances, the outsized role
of illegally manufactured opioids in the crisis is
undeniable.

The impact of synthetic opioids and other drugs
extends far beyond the fatalities. A recent study
found that more than 40% of American adults—
approximately 125 million people—personally
know someone who has died from an overdose,
with 40 million reporting that these deaths
disrupted their lives.# There are also the harms
that substance use disorders can impose on
people who use drugs and their families and
loved ones, employers, and communities.

In their volume on the U.S. opioid ecosystem,
Bradley D. Stein and colleagues describe how
opioid use affects multiple governmental and
nongovernmental systems and how these
systems interact with one another.® They high-
light the significant roles played by the medical,
specialty treatment, and criminal justice systems,
noting that criminal laws and these agencies’
actions sometimes create barriers for individuals
within these systems.® For example, drug-re-
lated criminal convictions can limit access to
professional licenses and social services such

as housing. These laws can also stifle the evalu-
ation of alternative approaches in U.S. settings,
such as drug-checking services and supervised
consumption sites.” However, the authors also
note the vital role criminal justice actors can play
in saving lives, supporting victims of drug-related

crimes, tackling organized crime and corruption,
and reducing the harms associated with street-
level drug dealing.

As policymakers and criminal justice agencies
take stock of how they have addressed problems
related to illegal drugs over the past decade, it

is useful to examine the relevant data and policy
changes from the period. This paper begins by
assessing trends in multiple criminal justice indi-
cators related to drugs, with a particular focus on
opioids. It then highlights some significant policy
changes that have been implemented, acceler-
ated, or in some cases reversed, during the past
decade. Finally, it presents the key findings from
the analysis and offers some recommendations
to policymakers and criminal justice practitioners.

Il. Trends in
criminal justice
indicators related
to drugs

This section outlines trends in five categories of
criminal justice indicators related to drugs since
the early 2010s: arrests, seizures, community
supervision, incarceration, and prices.

DRUG ARRESTS

Law enforcement dedicates substantial time to
addressing illegal drug activity. Between 2010
and 2019, U.S. law enforcement agencies made
between 10 and 13 million arrests annually, with
drug violations—such as possession and sales—
consistently representing the largest cate-

gory, accounting for 12% to 16% of all arrests.®
Cannabis-related arrests, which made up 52% of
all drug arrests in 2010, dropped to 35% in 2019,
partly reflecting the growing trend toward legal-
ization in many states.
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However, drug-specific offenses are only one
component of what law enforcement agencies
address when it comes to drugs. Many other
crimes are committed by individuals who use
or sell drugs, though this should not be inter-
preted as “everyone who uses or sells drugs
commits other crimes.” There is robust evidence
linking heavy opioid, cocaine, and metham-
phetamine use to other crimes, mostly property
crimes, typically committed to obtain money
for drugs.? Regarding opioids specifically, Beau
Kilmer estimates that around 2019, there were
approximately “200,000 to 300,000 arrests for
opioid-specific offenses each year (i.e., arrests
for production, sales, and distribution and for
simple possession) and multiple times that for
arrests for crimes related to opioid use.”°

Tracking and assessing more recent national
trends in drug arrests can be challenging. In
2021, the Federal Bureau of Investigation (FBI)
transitioned to using the National Incident-Based
Reporting System (NIBRS) as the source data
for its Uniform Crime Reports (UCR), leading to a
significant drop in participation—from 15,628 law
enforcement agencies in 2020 to 13,115 in 2021.

Figure 1 presents trends in drug arrests for
possession and sales/manufacturing by drug
category, drawing from FBI UCR data from 2010
to 2022. It uses the drug categories provided

in the UCR: “marijuana,” “opium or cocaine or
their derivatives,” “other — dangerous nonnar-
cotic drugs,” and “synthetic (or manufactured)
narcotics.” Due to the 2021 data collection
change, comparisons should not be made before
and after the change.

Several observations can be drawn from Figure 1:

Cannabis arrests in 2019 were 33.6% lower
than in 2010, likely due to the move toward
legalization and shifting societal norms
around the drug.

There is a lot of ambiguity with these four
general categories. “Other - dangerous
nonnarcotic drugs” is often interpreted as
referring mainly to methamphetamine, but
in some jurisdictions, it might be classified
as “synthetic narcotics.”" Additionally, it is
unclear whether fentanyl is always classi-
fied as synthetic or whether it is sometimes
grouped with opium-based drugs since it is
an opioid. What happens if both heroin and
fentanyl are seized together?

Arrests for possession of “other — dangerous
nonnarcotic drugs” increased from 2010 to
2019 (2020 being an anomaly due to COVID-
19). The total for this category surpassed
“opium or cocaine” and “synthetic or manu-
factured narcotics” combined in recent years.
Moreover, the increase in this category is
largely responsible for the rise in non-can-
nabis drug possession arrests over the same
period.

If the “opium or cocaine” and “synthetic or
manufactured narcotics” categories cover
most opioids, it is noteworthy that there was
no corresponding surge in arrests despite the
sharp rise in fentanyl overdose deaths.
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FIGURE 1

Trends in UCR-recorded drug arrests, 2010-2022
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Note: Due to the significant break in series beginning in 2021, pre- and post-2021 totals should not be directly

compared.

Given the limitations in comparing UCR data

over time, we also analyze drug trends using raw
NIBRS data. Since NIBRS is still being phased in
across the country, our analysis focuses on the 17
states where at least 90% of the population was
covered by NIBRS from 2017 to 2022."2 Although
these trends are not necessarily nationally repre-
sentative—for instance, Oregon and Washington
had periods during which drug possession laws
were relaxed in these years (see sec. 3.3)—the
advantage of using NIBRS is that it avoids the
UCR data source transition issue, counts all
arrests involving drug offenses, and allows for
more specific drug categories to be analyzed.”™

Drawing on these NIBRS data, Figure 2 shows drug
arrest trends from 2017 to 2022 for possession and
sales/manufacturing, broken down by major drug
categories. Similar to Figure 1, there has been a
notable decline in drug possession arrests in recent
years—about 40% since 2017—primarily driven

by reductions in cannabis possession arrests.

Possession arrests fell across all drug catego-
ries, although the decline for methamphetamine/
amphetamine began only in 2019. Drug selling/
manufacturing arrests also dropped by 36% over
this period, following similar patterns across all
categories as possession arrests. Opioid-related
arrests for both possession and selling/manufac-
turing gradually declined from 2017 to 2022.

Although UCR data may overstate the recent
decline in drug arrests, the NIBRS data
corroborate a real and significant reduc-

tion." Additionally, while not shown in Figure

2, the percentage of arrests involving both a
drug offense and some other type of offense
increased slightly during this period—from
around 18% before 2020 to about 22% afterward.
This trend holds for the 17 states analyzed and
beyond. Thus, while most drug arrests continue
to involve only drug offenses, it has become
slightly more common for multiple offense types
to be involved in these incidents.
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FIGURE 2

Trends in NIBRS-recorded drug arrests for 17 states, 2017-2022
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At the federal level, fentanyl-related arrests
have increased over the past decade. Figure 3
shows the number of arrests made by the Drug
Enforcement Administration (DEA) from 2010 to
2021, using data drawn from a Bureau of Justice
Statistics (BJS) report.”™ During this period, the
total number of DEA arrests declined slightly—
from 31,517 in 2010 to 28,224 in 2021. However,
arrests specifically for fentanyl skyrocketed,
increasing from just 19 in 2010 to 3,318 in 2021.
By then, fentanyl accounted for approximately
11% of all DEA arrests.'®
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In contrast, the overall number of opioid arrests
remained relatively stable, though the composi-
tion of those arrests changed dramatically. This
pattern might hold for local law enforcement
agencies. However, the coarse categories used in
Figure 2 could be obscuring diverging trends for
arrests involving different types of opioids.
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FIGURE 3

Trends in DEA drug arrests, 2010-2021
(thousands)
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DRUG SEIZURES

Interpreting trends in drug seizures or using
them to make inferences about policymaking
requires great caution. As Peter Reuter astutely
notes, seizure figures are a function of at least
three phenomena: (1) the volume of drugs being
trafficked or sold; (2) the care taken by those
holding or transporting the drugs; and (3) the
intensity of law enforcement efforts to confiscate
them." Thus, an increase in seizures could signify
that more drugs are being trafficked, but it could
also suggest that law enforcement agencies are
focusing more resources on locating and confis-
cating these substances. Of course, it could also
mean both are the case.

Like drugs themselves, data on drug seizures
come from multiple sources. The High Intensity
Drug Trafficking Areas (HIDTA) program, which
operates in more than 600 counties across all 50
states and covers more than two-thirds of the
U.S. population, oversees 33 regional HIDTAs."®

2016 2017 2018 2019 2020 2021

In addition to its enforcement role, the program
gathers data from participating local, state, and
federal agencies on drug seizures. A recent study
by Joseph J. Palamar and colleagues used these
data to track fentanyl seizures from 2017 to
2023, revealing dramatic increases, especially in
fentanyl pills (see Figure 4)."® By 2023, approxi-
mately 115 million fentanyl pills had been seized.
Assuming an average of 2 milligrams of fentanyl
per pill, this amounts to roughly 0.23 metric tons
of pure fentanyl.2°

Estimating the purity of fentanyl in powder

form is more complex as these HIDTA seizures
include products sold at different levels of the
market and purity varies across and within those
levels—an issue less applicable to pills. However,
assuming an average purity of 15% (which may
be a high estimate for the retail level),?' the
10,000 kilograms of fentanyl powder seized in
2023 would equate to 1.5 metric tons of pure
fentanyl. Combined with the pills, this brings the
total estimated amount of pure fentanyl seized
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by HIDTA-affiliated agencies to 1.73 metric tons.
This figure is, however, an approximation and may
exclude seizures by other agencies (discussed
below).22 Still, to put this into perspective, the

FIGURE 4

total amount of pure fentanyl consumed in the
United States around 2021 was believed to be in
the single-digit metric tons.2®

Fentanyl seizures by agencies affiliated with the HIDTA program, 2017-2023
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Source: Reproduced from Palamar et al.24

Given its responsibility for monitoring the flow

of goods and people at ports of entry into the
United States, and along the borders, Customs
and Border Patrol (CBP) plays a particularly
important role in drug seizures. Figure 5 presents
the raw weight—unadjusted for the potency of
formulation—of selected drug types seized by
the CBP between fiscal years 2012 and 2023.

The data are separated by seizures made by

the Office of Field Operations (which primarily
oversees ports of entry) and Border Patrol
(responsible for areas in between ports of entry).
This figure updates an earlier analysis by the
Congressional Research Service for fiscal years
2012-2018.%5
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FIGURE 5

CBP drug seizures in weight for selected drug types, 2012-2023 (fiscal year)
(metric tons)
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Note: Each quadrant in the figure has a different Y-axis. Crystal methamphetamine seizures are likely reflected only
from 2019 onward in the methamphetamine data.
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As shown in Figure 5, for the four drug types
examined, the overwhelming majority of seizures
occur at ports of entry (including land, air, and
sea), rather than along the borders between
those entry points. Cocaine seizures display a
slight upward trend with significant fluctuations
in weight, peaking at just over 45 metric tons in
2019. Methamphetamine seizures reached their
highest level in 2021 at around 87 metric tons but
have since fallen by about 25%. The large spike
in methamphetamine seizures in 2019 appears

to coincide with the CBP beginning to count
crystal methamphetamine and methamphetamine
together.2¢

Heroin seizures remained fairly steady between
2012 and 2021, ranging from about 2 to 2.5
metric tons annually, but dropped sharply to
under 1 ton in 2022 and declined further in 2023.
By contrast, fentanyl seizures by the CBP have
surged dramatically in recent years, increasing
nearly tenfold from approximately 1.25 metric
tons in 2019 to 12.3 metric tons in 2023. It is
worth noting that the pre-2016 CBP data we have
access to do not include the weight of fentanyl
seizures, which judging by the trend shown in
Figure 5 likely reflects that little fentanyl was
seized by CBP prior to that year.

As far as we are aware, the weights displayed

in Figure 5 represent raw, unadjusted totals that
simply combine the weights of seized packages
and pills. As such, they are not adjusted for
purity levels. This is important because purity
levels vary—pills typically have lower purity than
powders, and the percentage of fentanyl seizures
involving pills has been rising. As displayed in
Figure 4, Palamar and colleagues reported that
the proportion of fentanyl seizures in pill form
increased from 10.3% in 2017 to 49% in 2023,
based on HIDTA data.?” However, since pills can
be pressed in the United States, CBP’s figures

may not directly align with those of HIDTA.
Consequently, the sharp rise in the weight of CBP
fentanyl seizures may partially be attributed to
the increased prevalence of lower-purity product
being confiscated.

Another major source of data on drug seizures

is the DEAs National Forensic Laboratory
Information System (NFLIS), which collects infor-
mation on suspected drugs submitted to forensic
laboratories by state and local law enforcement
agencies. In 2017, for example, 98% of forensic
labs participated in this system. Most of the drug
samples analyzed and recorded in NFLIS data
come from seizures, suggesting there is likely
overlap with data from HIDTA and CBP.28

While the NFLIS does not provide information on
the weight, value, or volume of drugs seized, it
does track the frequency with which substances
submitted to forensic labs test positive for
various drugs. Figure 6 illustrates the number of
reports for six common drugs from 2014 to 2022.
It is important to note that if a seizure includes
both fentanyl and heroin, for example, it will
appear in the data for both drugs.?®

For most drug types shown, the substance
detection count declined during this period.

This includes opioids like oxycodone and heroin.
Methamphetamine, on the other hand, increased
in NFLIS reports through 2019, though it has
since been in decline, remaining the most iden-
tified drug in 2022 (accounting for 31.4% of drug
reports). Fentanyl's growth is especially striking:
it was detected in 5,554 tests in 2014, compared
to 171172 in 2022, making it one of the most
frequently identified drugs by that year (repre-
senting 15.1% of reports).
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FIGURE 6

Number of law enforcement tests detecting drugs, 2014-2022
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DRUGS AND COMMUNITY Analogously, for 2021, 16% of 2,963,000 proba-
SUPERVISION tioners, or 474,080 individuals, had a drug

Individuals serving probation sentences repre-
sent the largest share of the community super-
vision population. The BJS Annual Probation
Survey collects national data on probation.
However, since we lack access to data beyond
2018, we rely here on BJS estimates from 2011 to
2021.3°

At the end of 2011, around 15% of the 3,973,800
adults on probation had a drug offense as their
most serious offense type, amounting to 596,070
individuals. However, there are significant
missing data on offense types. For those with
recorded offense data, 25% were for drug-related
offenses. Assuming the distribution of offenses
for cases with missing data mirrors those with
recorded data, we estimate that 993,450 individ-
uals were on probation for drug offenses at the
end of 2011.

offense as their most serious offense. Applying
the same method to account for missing data, we
estimate that 26% of individuals on probation, or
770,380 individuals, were there for drug offenses.
This represents a roughly 22% decrease from the
993,450 individuals on probation in 2011, which
aligns with the overall reduction in the probation
population during this period. In fact, the proba-
tion population declined incrementally for the
14th consecutive year in 2021, although there
was a sharper drop in 2020 when the population
decreased by about 8%. In 2022, the probation
population saw a slight increase of 0.3%.3"

For parole, as with probation, we do not have
access to the relevant data past 2018—in this
case, the BJS Annual Parole Survey—so we use
BJS estimates for 2011 to 2021.32In 2011, 29%

of the 855,500 individuals on parole had a drug
offense as their most serious offense, amounting
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to 248,095 people. After accounting for missing
offense data in the same way as probation, we

estimate that 33% of parolees, or 282,315 indi-
viduals, were on parole for drug offenses.

For 2021, 22% of the 803,200 individuals on
parole, or 176,704 people, had a drug offense as
their most serious offense type. After adjusting
for missing data, we estimate that 30% of
parolees were on parole for drug offenses, or
240,960 individuals, by the end of 2021. This
marks a near 15% decrease from the 282,315
individuals on parole for drug offenses we
estimated for 2011. The total parole population
fell by about 6% during this period, with that
decline fully occurring between 2020 and 2021.
The parole population continued to drop by a
further 6.2% in 2022, although comparisons with
previous years are complicated by changes in
California’s data reporting.33

Another major intersection between drugs and
community supervision involves technical viola-
tions and revocations due to missed or positive
drug tests. Using 2017 data, the Council of State
Governments found that one-quarter of all prison
admissions were due to technical violations, with
14% being parole violations and 11% being proba-
tion violations.2* Drug testing is a very common
condition of parole and probation, suggesting
that positive or missed drug tests may play an
important role in these revocations. However, it
remains unclear exactly how large that role is, in
part because a positive or missed test may not
necessarily lead to a revocation on its own.®

In Denver, Colorado, data from 2015-2018 show
that 63% of probationer revocations for technical
violations involved a missed drug test, and 46%
involved a positive drug test, indicating that
these are among the most common technical
violations leading to revocation.3® Over the past
few decades, many states have taken steps to

reduce the number of people entering prison due
to community supervision violations.3” However,
with the data available, it is difficult to deter-
mine the extent to which changes in the use of
drug tests during community supervision have
affected prison admissions or the amount of time
spent in prison due to technical violations.

DRUG-RELATED INCARCERATION

When it comes to drug-related incarceration,
most of the activity is with local jails and state
prisons, though federal prisons and detention
centers also play a significant if smaller role.
This section explores the levels and trends in
these types of incarceration, though limited data
prevent a detailed analysis of changes in the use
of jails for drug offenses at the national level.

To track trends in the number of federal prisoners
serving sentences for drug offenses, we rely on
data reported in the BJS’s annual “Prisoners”
series, which itself draws from the BJS Federal
Justice Statistics Program. As shown in Figure 7,
the number of federal prisoners serving drug-re-
lated sentences peaked in 2011, at just under
100,000 inmates. While the increase in drug-re-
lated incarcerations began long before 2010, the
figure illustrates the subsequent decline, with
inmate numbers dropping by one-third between
2011 and 2022.

As the figure shows, the rate of decline slowed
significantly between 2020 and 2022, with
federal prison populations remaining relatively
stable year-to-year. Federal prisoners make up a
relatively small portion of all incarcerated indi-
viduals in the United States. However, federal
prisoners serving drug sentences constitute a
substantial percentage of people incarcerated
for drug offenses. Nevertheless, state prison
populations remain larger, even for drug-related
sentences.
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FIGURE 7

The number of federal prison inmates serving sentences for drug offenses, 2010-
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To analyze trends in state prisons for drug
offenses, we turn to data from the BJS National
Corrections Reporting Program (NCRP) for 2010-
2020. The NCRP collects individual-level admin-
istrative data on prison admissions, year-end
populations, and more.2® We aggregate these
data to the national level.®® Figure 8 shows the
number of individuals in state prisons at the end
of each year whose most serious offense, as
coded in the NCRP, was a drug-related offense.

State prison populations for those serving
sentences for drug offenses fell incrementally
during the 2010s, decreasing from roughly
242,000 inmates in 2010 to 178,000 in 2019,

2016 2017 2018 2019 2020 2021 2022

marking a 26% decline. In 2020, state prison
populations experienced a sharp drop, attribut-
able to the effects of the COVID-19 pandemic,4°
with the 2020 drug-related state prison popu-
lation being 42% smaller than in 2010. We do
not have access to NCRP data beyond 2020,
though separate BJS estimates indicate a slight
decrease in state prison populations for drug
offenses following 2020.4' That same BJS report
also shows that overall state prison populations
increased by about 2% in 2022; an analogous
figure for just drug offenses in 2022 is not
reported.
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FIGURE 8

The number of state prison inmates serving sentences for drug offenses,
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Not depicted in Figure 8, the same BJS report
offers state-level data on state prison popula-

tions over the same period. While the number of
inmates serving drug sentences in state prisons
fell between 2010 and 2019 (the year before the

pandemic) for two-thirds of U.S. states, some
saw exceptionally large declines. California led
this trend. In 2010, California had the second-
largest drug inmate population (over 24,000),
just behind Texas (with over 28,000 inmates).
By 2019, California’s drug inmate population
had dropped by 82% to 4,448 inmates. This
sharp decline coincides with the implementa-
tion of Assembly Bill 109 in 2011, which shifted
responsibility for many offenses from the state
to counties, resulting in a greater use of county
jails over state prisons. Other states that saw
particularly large drops in state prison popula-
tions for drug offenses between 2010 and 2019
include Colorado (54%), Connecticut (63%),
and Louisiana (53%). At the opposite extreme,

Idaho’s state prison populations for drug offenses

increased by 118% during this period. It was

mainly smaller states that experienced increases

in the number of inmates serving sentences for
drugs.

2015
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Figure 9 presents data on the racial and ethnic
composition of sentenced prisoners under state
jurisdiction for drug offenses in 2010 and 2019.
While there was a slight decline in the number of
non-Hispanic white inmates during this period,
the decrease was far more pronounced for
non-Hispanic Black and Hispanic inmates. The
figure is reproduced from Kilmer, who notes:

"

The declines for non-Hispanic Black and
Hispanic individuals were very large (54
percent and 35 percent, respectively), espe-
cially compared with the decline seen for
non-Hispanic White people (8 percent). In
2010, there were approximately 36,000 more
non-Hispanic Black people in state prisons
for drug offenses than non-Hispanic White
people, but this soon changed. By 2019, there
were approximately 16,000 fewer non-His-
panic Black people in state prisons for drug
offenses compared with non-Hispanic White
people. There are multiple hypotheses for
changes in racial disparities with respect

to drug offenses, such as decreasing puni-
tiveness, reductions in racial bias, and legal
or policy changes (e.g., see Light, 2022).
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But these reductions in racial disparities are
also consistent with the fact that the opioid
problem was more entrenched among the
non-Hispanic White population for most of the
past 25 years. Now that the racial dynamics
have changed, at least with respect to opioid
overdose deaths largely involving illegally
manufactured synthetic opioids, it remains to
be seen what this will mean for disparities in
arrests and incarceration.”4?

FIGURE 9

We hope future research will provide a more
comprehensive assessment of how drug use
patterns, especially heavy use, have changed
over the past four decades across different racial
and ethnic groups. It will also be important to
examine the racial composition of those involved
in drug selling, which is much more likely to result
in incarceration, to better understand shifts in
racial disparities concerning drug-related incar-
ceration.

The number of sentenced prisoners under state jurisdiction for drug offenses, by

race/ethnicity, 2010 and 2019
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Source: Reproduced from Kilmer, based on data from Carson (2021) and Carson & Sabol (2012)43

Changes in prison population counts reflect the
net difference between admissions and releases.
This means that changes in any given year are
partly shaped by how prisons were used to
address drug offenses in prior years. In other
words, population declines may result from both
a reduction in admissions and the release of indi-
viduals who were sentenced in earlier periods.

Figure 10 illustrates state prison admissions and
releases for drug offenses from 2010 to 2020,
again based on NCRP data. Interestingly, the
decline in admissions for drug offenses from
2010 to 2019 matches the decline seen over
the same period for the numbers of state prison
inmates serving sentences for drug offenses
(Figure 8), both at 26%. However, a comparison
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of the two figures shows that the decline in
admissions was less consistent than the decline
in populations. The most notable difference

is the drop-off in state prison admissions for
drug offenses during 2020 (Figure 10), which
was even more pronounced than the decrease
in the corresponding inmate populations that
year (Figure 8). As for releases, these also fell

FIGURE 10

substantially over the decade, indicating that the
drop in state prison populations for drug offenses
was not driven by a surge in releases. However,
it remains possible that larger numbers of indi-
viduals admitted in earlier years contributed to
releases exceeding admissions in every year
examined in Figure 10.

The number of state prison admissions and releases for drug offenses, 2010-2020
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While we cannot produce analogous jail inmate
counts or admissions for drug-specific offenses,
a few key points about jails bear mentioning.
First, a recent report from the Prison Policy
Initiative suggests that the vast majority of jail
inmates held for drug-related offenses were
there for pretrial detention and had not yet been
convicted.44

Second, BJS figures indicate that from 2012 to
2022, the average number of jail inmates (for
all offenses) in the United States decreased

by an average of 1.2% per year, dropping from
737,400 to 652,500.%% However, the 2022 figure
represents a 5.5% increase from 2021, which

2015 2016 2017 2018 2019 2020

had the lowest average jail inmate count for

this period. Importantly, jails experience rapid
inmate turnover, meaning that daily counts
significantly underrepresent the total number of
jail admissions throughout the year, which may
include individuals cycling through multiple times.
Between July 2021 and June 2022, there were
7.3 million jail admissions in the United States.

While overall jail populations have been relatively
stable over the past decade (aside from 2020),
albeit with a downward trend, there is insufficient
data to determine the extent to which this trend
holds specifically for those incarcerated in jail for
alleged or convicted drug-related offenses.
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We conclude by noting that, even if we had
detailed data, we would likely still underestimate
the number of people jailed due to drug-related
offenses. In many jurisdictions, bench warrants—
issued for reasons like failure to appear in court
or failure to pay fines—can result in jail time

(and potentially even prison time). This creates

a pathway from drug charges to jail that might
not be reflected in the data as drug-related jail
admissions. Moreover, as mentioned earlier,
positive or missed drug tests during community
supervision can lead to incarceration on technical
violations, even if the original offense was not
drug related.

DRUG PRICES

If criminal justice efforts are effective in reducing
drug supply, this should be reflected in the price
of drugs. By price, we mean here the purity-ad-
justed price. For instance, a dime bag may always
cost $10, but the amount of pure drug inside that
bag can differ depending on supplier decisions.

At a minimum, calculating purity-adjusted
prices requires information about the quantity
of drug purchased (often referred to as the raw
weight), the price paid, and the drug’s purity.
More informative estimates can be derived with
additional details about the transaction. These
data are frequently sourced from administra-
tive law enforcement datasets on drug seizures
and undercover purchases. Thirty years ago,
Jonathan P. Caulkins developed an algorithm
for calculating purity-adjusted prices using the
DEAs System To Retrieve Information from Drug
Evidence (STRIDE) database, which has since

been renamed STARLIMS.%¢ This method was
adopted by the Office of National Drug Control
Policy (ONDCP) to track trends in purity-adjusted
prices across various drugs and market levels,
though this official series was discontinued in
2012.47

More recently, Greg Midgette and colleagues
used this method to update purity-adjusted
price data through 2016, as shown in Figure 11.48
The data reveal that cocaine prices remained
relatively stable from 2010 to 2016 (the earlier
increase from 2006 to 2009 has been discussed
by Kilmer).4® However, there was a significant
drop in methamphetamine prices. Heroin prices
also generally declined during this period
(except for increases in 2008 and 2009), but the
decrease was not as dramatic as that seen for
methamphetamine.
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FIGURE 11

National estimates of price per pure gram of various drugs, 2006-2016
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Source: Reproduced from Midgette et al.5®

These analyses did not examine fentanyl or its
growing role as an additive in some of these
substances. Bryce Pardo and colleagues note the
following:5"

“"
However, it is not entirely clear what has

happened to heroin prices since 2012. None of
the standard methods of tracking drug prices
is designed to handle a situation in which a
primary drug (in this case, heroin) routinely
appears in a mixture with another drug that
has similar effects, let alone when that is
happening in one part of the country but not
in another and the goal is to report national
prices. Furthermore, there appears to be a
discrepancy in two estimates of heroin price
trends in the years after fentanyl’s arrival. In
2018, the DEA published a chart indicating
that heroin prices largely declined from 2012
to 2014 and then significantly increased from
2014 to 2016 (DEA, 2018a). It is unclear how
these figures were calculated or whether they
are adjusted for inflation (although inflation

2012 2013 2014 2015 20716

was quite low in those years). In contrast,
estimates produced for ONDCP by RAND
(Midgette et al., 2019 [see Figure 11 above])
suggest that the price per pure gram of heroin
at the retail level decreased throughout this
period (2012 = $924; 2013 = $795; 2014 =
$800; 2015 = $758; 2016 = $750; all values in
2016 dollars). The methodology for the latter
approach is described by Arkes et al. (2004).
Of course, in addition to the challenges
peculiar to tracing heroin prices after fentan-
yI's arrival, there are perennial challenges in
estimating drug market prices; however, the
differences in trends are not insubstantial and
deserve additional analysis.”

There is very little evidence regarding trends

in the purity-adjusted prices of fentanyl. One
study using the STARLIMS data suggests a
roughly 50% reduction in the purity-adjusted
price of fentanyl powder (when no other drugs
were reported in the seizure) at lower wholesale
levels between 2016 and 2021 (Figure 12).52
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The study’s regression analyses indicate a 17%
annual decline in prices at the greater than 10g
to less than 1009 level. For the greater than 1g to
less than 109 level, the models also suggested a
decline, though statistical significance was only

FIGURE 12

found in one of the models. Due to insufficient
data, the authors were unable to apply the more
robust methodology previously used by Caulkins,
Jeremy Arkes and colleagues, and ONDCP.%3

Price per pure gram of fentanyl powder by year and weight category
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This raises two important issues, one meth-
odological and one practical. Caulkins’ original
method for calculating purity-adjusted prices
was based on the assumption that only one
intoxicating substance was present in a seized
sample.®® However, given the increasing prev-
alence of synthetic opioids, xylazine, and other
mind-altering substances mixed with drugs,
future efforts to calculate purity-adjusted prices
will need to update this methodology.

Raw weight category
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EI >10 and <100g

1 | = ‘I
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Y-axis is limited to $15,000 or less
Outliers have been omitted for visual clarity

The practical question is whether it is feasible to
use criminal justice interventions to sustain an
increase in fentanyl prices in the United States.
Caulkins and Reuter note:s®
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"
[W]hile there are calls for ratcheting up

maximum sentences for supplying fentanyl
and doubling down on border control, it's hard
to imagine those measures drying up supply in
the long-term. That is not to say that localized
short-run shortages cannot have effects, but
even these are hard to create given the ubig-
uity of fentanyl in much of the US.”

Caulkins and Reuter caution that this observation
should not be interpreted as law enforcement
having no role to play or that all drug control
efforts should be abandoned. Rather, they argue:

“"
[F]reeing law enforcement agencies from

unrealistic expectations that they can shut off
supply allows them to focus on reducing the
violence, corruption, money laundering and
other harms associated with illegal markets at
the local, national and international levels.”

lll. Changes in
drug policies and
practices

This section highlights some noteworthy changes
in criminal justice policies and practices related
to drugs over the past decade. While not exhaus-
tive, it focuses on developments that are partic-
ularly relevant to current discussions: drug-in-
duced homicide laws, Good Samaritan laws, drug
possession decriminalization, police-led deflec-
tion or diversion programs, and law enforcement
overdose response efforts. Though not discussed
here, increased access to medication treatment
for opioid use disorder, the use of Medicaid
waivers for covering treatment in prisons and
jails, and supporting post-release treatment tran-
sitions are also important changes (see Pollack et
al. in this volume).

DRUG-INDUCED HOMICIDE LAWS

Sentencing for drug supply offenses—even

at the retail level—can be severe, with some
states allowing for sentence enhancements that
increase penalties under specific circumstances.
For example, California’s new law in 2024 auto-
matically adds three years to the sentence for
anyone convicted of selling or distributing more
than one kilogram of fentanyl.5? Other states
have imposed additional sanctions if the drugs
supplied result in overdose death. As charac-
terized by the Legislative Analysis and Public
Policy Association (LAPPA),%8 “drug-induced
homicide/drug delivery resulting in death laws
... refer to types of laws that establish a specific
criminal charge, often manslaughter or murder,
for individuals who furnish or deliver controlled
substances to another individual who dies as a
result.”

While drug-induced homicide (DIH) laws were on
the books in some states before fentanyl took
off, they have expanded and been applied more
frequently in recent years.®® Notably, this trend
is not limited to conservative regions. States

like lllinois; New Jersey; Washington, DC; and
Washington State have DIH laws on the books,
and similar legislation has been proposed in
California, Oregon, and other “blue” states.®®
Even in San Francisco, the mayor, along with the
state’s Democrat governor, announced plans to
investigate overdose deaths as homicides.®

However, DIH laws make little sense from a theo-
retical perspective. As Kilmer notes:%2

“"
Levying additional sanctions on these indi-

viduals if someone overdoses and dies from
a product they supplied is unlikely to create
a deterrent effect. (Increasing the severity

of sanctions is not a very effective way of
producing deterrence, especially for indi-
viduals with substance use disorders; see,
e.g., Chalfin and McCrary, 2017; Kleiman,
2009; National Research Council, 2014).
Furthermore, doing so could create disincen-
tives for those individuals who shared or sold

CRIMINAL JUSTICE INTERVENTIONS DURING THE OVERDOSE CRISIS


https://www.kqed.org/news/11965813/sf-wants-to-charge-drug-dealers-with-homicide-but-could-it-lead-to-more-overdose-deaths

the drug to call for help if they witness an
overdose; if the person dies, they could face
additional time behind bars. One could argue
that the additional sanctions could give pros-
ecutors more leverage in extracting informa-
tion from individuals to go after others in the
supply chain, but this contention presupposes
that the maximum penalties for supplying by
itself are too low to coerce compliance.”

Moreover, there is no reliable empirical evidence
that DIH laws make a positive difference. One 2022
study concluded that DIH laws led to reductions in
opioid overdoses.®® However, the study was deeply
flawed and was subsequently retracted. The
study’s most significant issue was that the incor-
rect coding of the key independent variable—the
effective dates of DIH laws in the states analyzed—
rendered the findings invalid. A critique of the study
also pointed out other methodological weak-
nesses.®4 As such, we are unaware of any credible
evidence supporting the efficacy of DIH laws.

GOOD SAMARITAN LAWS

In the context of drug use, Good Samaritan laws
aim to encourage people to seek medical help for
overdoses by offering legal protection to those
who report them, thereby reducing fear of nega-
tive criminal justice consequences.® The first
such law was enacted in New Mexico in 2007,%¢
and these laws have since spread to nearly all
U.S. states, with Wyoming being the only state
without one as of May 2024.%7 Good Samaritan
laws differ in their scope, such as whether legal
protections apply to the person overdosing,
bystanders, or both, and whether they apply only
to drug possession or extend to other offenses,
such as probation violations. LAPPA provides

a thorough description of these laws across
different states.®®

Studies on Good Samaritan laws have yielded
mixed results. One study found that these laws
reduced opioid overdose deaths by 15%.%° Two
subsequent studies also suggested a link between
having a Good Samaritan law and lower overdose
death rates, but the estimates were not statis-

tically significant due to large standard errors.”®
Another study found that Good Samaritan laws
with more expansive provisions, when accompa-
nied by naloxone access laws, were associated
with lower overdose death rates.”” Soroush
Moallef and Kanna Hayashi offer a review of
studies as of 2021, including research on public
knowledge of these laws and the willingness

of people who use drugs to call emergency
services.” Jennifer J. Carroll and colleagues find
that many police officers were unable to correctly
identify the legal protections offered by their
state’s Good Samaritan law, which could indicate a
weakness in the implementation of such laws (see
also Nicholas J. Richardson’s survey findings).”®

While there are only a few quantitative studies on
the effects of Good Samaritan laws on overdose
deaths, some of which have null findings, there
is no evidence to suggest Good Samaritan laws
cause harm and some to indicate they are bene-
ficial. Going forward, a better understanding of
which provisions are most effective and how to
ensure proper implementation so that they are
used as intended by people who use drugs and
law enforcement alike will be beneficial, now that
they are so pervasive.

DRUG POSSESSION
DECRIMINALIZATION

On February 1, 2021, Oregon decriminalized
possession of controlled substances (PCS) for
personal use through Measure 110 (M-110), which
had passed with 58% of the popular vote in the
2020 election. Under M-110, PCS became a “Class
E” violation, entailing either paying a fine of up

to $100 or undergoing a health screening. The
measure also created a fund for agencies that
would provide substance use disorder treatment
and related services. The public’s support for
M-110 likely reflected the severity of problems
associated with drug use in Oregon, coupled with a
desire to improve the relevant health services and
skepticism that criminal justice-based approaches
to drug use were effective or fair—particularly in
the wake of the protests in 2020 that followed the
killing of George Floyd by police in Minneapolis.
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However, Oregon faced significant challenges
in the years after M-110’s enactment. Overdose
deaths in the state surged, from about 600 in
2019 to nearly 1,800 in 2023.74 Media reports
increasingly associated M-110 with open-air
drug markets and disorder, especially in down-
town Portland.”® Violent and property crimes in
Oregon also rose between 2021 and 2022, with
a combined increase of over 10% compared

to 2020.7¢ Meanwhile, the Behavioral Health
Resource Networks, the organizations tasked
with implementing M-110’s treatment-based
provisions, were not active when the law came
into effect and it took over a year for them to
receive grant funding and begin operations.””

Most Class E tickets did not result in payments
or court appearances, with recipients facing

no further penalties.” Relatedly, the state-

wide hotline for health screenings saw minimal
use, with only 8% of individuals cited for PCS
(about 500 people between February 2021 and
September 2023) calling in, of whom 50 received
drug treatment.”® Public support for M-110
eroded, and by April 2023, one poll found that
63% of Oregonians supported reinstating criminal
penalties for PCS, and a similar percentage felt
that M-110 had worsened addiction, overdose
rates, homelessness, and crime in the state.2°

A narrative emerged, including among political
leaders, that M-110 had failed in terms of imple-
mentation, by effectively decriminalizing drugs
without sufficient policy alternatives in place.®

Importantly, problems facing Oregon after M-110
went into effect are not necessarily the result

of that law. For example, consequences could

be confounded by the COVID-19 pandemic.
Research may help isolate the effects of M-110.
Though not unanimous, some studies indicate
that the rise in overdose deaths likely resulted
from an increase in fentanyl in Oregon’s drug
supply, which coincided with M-110's imple-
mentation.®2 Though less research has been
conducted on the effects of M-110 on crime,
disorder, and law enforcement, some quantitative
studies confirm that the measure reduced PCS
arrests, even though rates were already declining

before it was introduced.® The decline in PCS
arrest rates following M-110’s implementation was
greater for Black (a 77% reduction) than white
(66% reduction) individuals.84

However, effects on other criminal justice
outcomes, such as other arrests, police stops,
searches, and 911 calls, appear limited, with
trends remaining relatively flat before and after
M-110 was implemented.® Two qualitative
studies asked law enforcement officers about
their perceptions of the law and how it changed
their practices.®® They found that officers felt
they had limited means to hold drug users
accountable, were hesitant to issue Class E
violations, felt unable to use drug violations as
a tool (e.g., in establishing probable cause or in
cultivating informants), and saw a reduction in
proactive policing.

Faced with escalating drug-related issues and
declining public support, Oregon passed House
Bill 4002 (HB 4002) on April 1, 2024, recriminal-
izing PCS. The bill reclassified PCS as a misde-
meanor, which can result in up to six months in
jail. However, under HB 4002, counties may adopt
deflection programs directing individuals toward
treatment instead of the criminal justice system.
Those attending court can also request probation
and treatment, potentially leading to dropped
charges upon completion, with other provisions
in place also aimed at encouraging treatment
participation rather than simply sending violators
to jail.8” While HB 4002 undid a centerpiece of
M-110—decriminalization of PCS—in principle,

at least, it maintains some focus on alternatives
to the criminal justice system to respond to drug
use. Its impacts remain to be seen, as the recrim-
inalization only began on September 1, 2024.

Nor is it clear how many counties will ultimately
implement deflection programs (see sec. 3.4)
and what those will look like. Understanding the
efficacy of those programs that are implemented
will be particularly useful.

Washington state’s drug possession laws have
also recently undergone a series of changes. In
February 2021, the Washington Supreme Court
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ruled in State v. Blake that the state’s strict
liability drug possession statute was unconstitu-
tional, finding that the law violated due process
clause protections by criminalizing unintentional
possession.® The legislature responded with
temporary legislation in July 2021, making (inten-
tional) possession a misdemeanor, set to expire
in two years. Permanent legislation in July 2023
redefined possession as, at most, a gross misde-
meanor.8® Some of the previously cited studies on
Oregon simultaneously examined this change in
Washington, reaching similar conclusions, espe-
cially in that it lowered drug possession arrests.°

POLICE-LED DEFLECTION AND
DIVERSION PROGRAMS

Police-led deflection programs aim to connect
people with substance use disorders to commu-
nity-based treatment and support services,
thereby “deflecting” them away from the criminal
justice system before they are either arrested,
booked, or cited.®' Such programs vary in their
specifics, such as in how individuals are iden-
tified for deflection, the sort of outreach that
officers do, and whether the threat of criminal
justice sanctions exists for nonparticipation.®?
Terminology can be ambiguous, as “diversion”
is sometimes used instead of “deflection,”
especially in the case of police-led or pre-ar-
rest diversion programs. Although “deflection”
and “pre-arrest diversion” are sometimes used
interchangeably, some reserve the latter term
for programs where individuals could otherwise
have faced criminal charges instead of program
participation.®3

Regardless of these differences among deflection
programs, they differ from more traditional and
well-established diversion efforts, such as pros-
ecutor- or judge-led programs, which typically
occur later in the legal process.®* A well-known
example is drug courts, which allow individuals to
enter drug treatment programs in lieu of criminal
justice sanctions such as incarceration. The first
U.S. drug court was established in Miami in 1989,
and there are now more than 4,000 across the
country.®s

Police-led deflection is a more recent phenom-
enon, with early models developed between

2011 and 2015, followed by a rapid expansion of
deflection programs among U.S. law enforce-
ment agencies.?® Although precise numbers are
uncertain, the Bureau of Justice Assistance (BJA)
noted over 600 deflection initiatives as of 2020,%7
while another estimate placed the number closer
to 850.28 These may be undercounts, given that
numbers have likely continued to grow in the
years since.

The Law Enforcement Assisted Diversion (LEAD)
program is one of the best-known models of
police-led diversion. Established in Seattle in
2011, LEAD has since spread, including to major
cities such as San Francisco and Atlanta.®® As

of May 2024, there are 73 sites in the United
States listed as being served by the LEAD
Support Bureau, which offers training, assistance,
and guidance to jurisdictions implementing (or
considering) a LEAD program.’® In the model
originally implemented in Seattle, individuals
who had been arrested on suspicion of certain
offenses (including drug offenses) but who were
yet to be booked could be offered diversion from
the criminal justice system by police officers.
Those interested in the program were given a
one-time opportunity to connect with a case
manager who would help them meet their goals
and basic needs, for example, access to medical
care, mental health support, substance use
treatment, food, and housing. The case managers
adopted a harm reduction approach, meaning
participants were not required to abstain from
drug use or enter treatment to remain in the
program. Coordination between program leaders,
case managers, and prosecutors aimed to foster
behavioral change, even when participants
committed new offenses.10!

Despite these efforts, there are questions about
the available evidence of the effectiveness of
these programs. As Kilmer notes:10?
7]
A study of Seattle’s program in its early years
focused on 318 people suspected of low-level
drug and prostitution activity in downtown
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Seattle between 2011 and 2014; 203 were
receiving LEAD, and 115 were going through
the criminal legal system “as usual” (Collins,
Lonczak, and Clifasefi, 2017). The researchers
found that participation in LEAD led to ‘58%
lower odds of [future] arrest and 39% lower
odds of being charged with a felony over

the longer term’ (p. 49). A follow-up analysis
suggested that LEAD reduced incarceration
and legal costs for participants (Collins,
Lonczak, and Clifasefi, 2019); however, ques-
tions remain about how much of this effect
can be causally attributed to the program.1°3
It would be interesting to learn more about
whether the program affected victimization
in the community (which doesn’t always get
reported to the police).

“
In a more recent study, Malm, Perrone, and

Magafia (2020) examined LEAD programs in
Los Angeles and San Francisco. The authors
were unable to conduct an outcome analysis
for Los Angeles because of missing data, but
the cost analysis for San Francisco showed
that LEAD ‘reduced average yearly criminal
justice system utilization and associated costs
over system-as-usual comparisons’ (p. 122);
however, this finding is rooted in a propensity
score analysis which leaves open many ques-
tions about how much of the effect can be
attributed to LEAD. The results from Seattle
and San Francisco are encouraging, but more
work needs to be done to isolate the causal
effect of LEAD. Jurisdictions adopting these
programs should consider robust evaluation
strategies before the programs are imple-
mented.”

A broader systematic review examined 27 studies
on police deflection programs, including 17

from the United States,' and generally found
positive impacts on participant health and crime
prevention, along with cost reductions. However,
these studies did not provide enough evidence

to evaluate drug use outcomes or accessibility.1°%
Moreover, none employed randomized controlled
trials, some used relatively weak observational
methods, and many lacked a comparison group.

Another review focused on studies evaluating
diversion programs aimed to tackle drug use and
misuse,°® although only two of the 31 studies
reviewed specifically addressed pre-booking
diversion programs. This highlights that, while the
initial evidence on these programs is promising,
more research employing rigorous methodologies
and focusing specifically on pre-booking diver-
sion initiatives is needed.”

Most studies focus on programs that impose
criminal sanctions for nonparticipation, leaving
programs with voluntary self-referral pathways
understudied. A 2023 report addressed this gap
by examining two sites that had implemented
self-referral deflection programs and using a
quasi-experimental synthetic control method.8
The study compared two counties which had
implemented programs (one in Illinois and one
in Massachusetts) with other counties in those
states that had not (13 in Massachusetts and
101 in lllinois). For the Massachusetts site, find-
ings were mostly inconclusive, possibly due to
limited statistical power. For the lllinois site, the
program was associated with a decrease in fatal
opioid overdoses and property crimes, though
other outcomes, such as drug arrests, showed
no statistically significant differences between
conditions.

LAW ENFORCEMENT OVERDOSE
RESPONSE EFFORTS

In recent years, many U.S. law enforcement
agencies have incorporated overdose response
efforts into their practices to address the opioid
crisis, especially by equipping officers with
naloxone and training them to administer it during
overdoses. Naloxone is an opioid antagonist that
can reverse the effects of an opioid-induced
overdose. Additionally, some agencies have
implemented follow-up programs,’®® such as
quick response teams (QRTs), to connect over-
dose survivors to resources such as substance
use treatment. QRTs can also be considered a
form of police-led deflection (see the previous
section) since they typically involve police

and can mean criminal sanctions are avoided.
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Moreover, drug-offending deflection and over-
dose follow-up efforts may coincide, in what
has been called the “naloxone plus” model of
police-led deflection.’ However, in some cases,
overdose response efforts may also be in tension
with conventional law enforcement. This was
seen, for example, in Massachusetts, where a
survey found that over 50% of post-overdose
response programs conducted warrant checks
before engaging in outreach, though arrests
following these checks are uncommon.™

Naloxone deployment is now widespread: a 2021
survey of a nationally representative sample

of 2,009 law enforcement agencies found that
81.7% of them equip officers with it, and around
30% conduct routine post-overdose follow-ups."2
These follow-ups were conducted with a wide
variety of partner services, with emergency
medical services and hospitals being the most
common. Among those agencies engaging in
follow-up, 21.4% used the QRT model, with
around three-quarters partnering with local
substance use disorder treatment organizations.
The survey indicated that overdose response
has become a regular feature of policing during
the opioid crisis, though there is considerable
variety in how this is done. Another survey of
police across eastern U.S. states in 2017 revealed
that about 73% of officers had responded to

an overdose in the previous six months, with
approximately 37% having administered nalox-
one.”"® |t is unclear exactly how these numbers
have changed with the subsequent proliferation
of fentanyl, but these almost certainly remain
pervasive experiences for contemporary patrol
officers in the United States.”*

Equipping officers with naloxone can prevent
overdoses from becoming fatal. A 2016 study
based on 126 incident reports found that officers
could administer naloxone safely and effec-
tively."s A later study, using data from Arizona
from February 2020 to May 2021, analyzed
footage from body-worn cameras of incidents
where naloxone had been administered.”® Its
findings reinforced the 2016 study’s conclu-
sions, with about 95% of individuals surviving

overdoses, as did another report-based study
of naloxone use by police in New York state
between 2015 and 2020."7 Similarly, an Ohio
study covering the period from 2011 to 2014
reported a decrease in overdose deaths after
officers began carrying naloxone in late 2013.18
Although these study designs aren’t the most
rigorous, naloxone use by law enforcement
clearly saves lives given the high survival rates
(77.6% in the Ohio study) associated with its
administration.

Research on the efficacy of post-overdose
follow-up programs remains less conclusive,
owing both to the dearth of rigorous evaluation
and the sheer variety of programs that exist.

A 2019 review of such programs concluded
that little can be concluded about their effec-
tiveness,® and while there has been some
informative work since,?® most studies do

not focus on quantitative outcomes nor use
strong causal designs. However, a 2023 study
on Massachusetts from 2013 to 2019, which
used interrupted time series analysis, found
reduced opioid fatality rates in municipalities with
outreach programs.'?!

Challenges remain for police engaging in over-
dose responses, even in agencies that success-
fully procure naloxone and distribute it to their
officers. A 2020 study reported persistent nega-
tive attitudes toward the use of naloxone and
the efficacy of drug treatment among officers,
particularly those who had frequently responded
to overdoses and administered naloxone.'??
Another study published the same year appears
to reinforce this finding, pointing to what it calls
“compassion fatigue” among surveyed officers:
those who frequently responded to overdoses
were less likely to endorse overdose response
efforts.12®
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Safety concerns have also been raised by offi-
cers, such as fears of needlestick injuries or
accidental exposure to fentanyl—one study
found that 93.5% of surveyed New York officers
believed that briefly touching fentanyl could be
fatal.’>* Despite the attention incidental exposure
to fentanyl has received, it should be noted here
that briefly touching fentanyl is not a real risk.1?5
Training programs like SHIELD have emerged to
help officers respond to overdoses more effec-
tively and safely, while providing information

to dispel myths.'?¢ These initiatives appear to
have been effective, with one study finding that
SHIELD’s three-hour training session dramatically
reduced the fraction of officers who thought first
responders who touch or inhale fentanyl were at
great risk of overdose.'?” A 2016 evaluation of law
enforcement naloxone training programs found
that they improved officers’ skills and confidence
in opioid overdose response and naloxone use
but did not alter overall attitudes."?®

Finally, another way that naloxone intersects with
the criminal justice system is the distribution of
naloxone kits upon release from incarceration,
sometimes coupled with overdose prevention
education. Individuals reentering society after
incarceration are at particularly high risk of
overdose, making these programs increasingly
common and valued.'® For example, California’s
state prisons began offering naloxone kits and
training to all individuals upon release in 2020. By
July 2022, about 95% accepted the kits, and a
similar percentage expressed willingness to use
them to aid others.’3° A 2019 study found that
in San Francisco County Jail, about one-third

of naloxone recipients on release reported later
using their kits to reverse overdoses, indicating
these programs worked as intended.”™ If such
programs have any effects, they are likely to

be quite cost-effective given the large benefits
relative to the relatively low cost of naloxone
distribution.

IV. Concluding
thoughts

The past decade has witnessed an alarming rise
in opioid overdose deaths and fentanyl seizures
by law enforcement, yet this trend did not corre-
spond with higher rates of opioid-related arrests
and incarcerations. Instead, arrests for opioid-re-
lated offenses (disaggregating data for fentanyl
alone is rarely possible) remained steady or even
declined, and there was a marked reduction

in the number of individuals convicted of drug
offenses from 2010 to 2019. One of the biggest
successes of this period was the significant
decrease in the incarceration of people of color
for drug offenses—54% for non-Hispanic Black
individuals, 35% for Hispanic individuals, and

8% for non-Hispanic white individuals. Yet much
remains to be done to address persistent racial
disparities in drug-related arrests and sentencing
outcomes.

Various factors likely contributed to the observed
trends in arrests and incarcerations, warranting
further study. One plausible factor is that fentanyl
markets, unlike the crack markets of the 1980s
and 1990s, tend to be less associated with
violence, thus reducing direct police involve-
ment.’®2 The extreme potency of fentanyl and
the health risks it poses to users make it unique
in terms of public health rather than its associ-
ation with violence. Another possible factor is
the expansion of medications—for opioid use
disorder in prisons, jail, and community supervi-
sion settings (see Pollack et al. in this volume),
which likely lowered illegal opioid use and, conse-
quently, the probability of being arrested on a
drug charge. Additionally, the rise of police-led
diversion and deflection programs reflects an
increasing emphasis on alternative models of
responding to drug use. Despite the various
reforms, however, drug-related arrests remain a
substantial element of law enforcement activity.
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Shifts in policing practices include the wide-
spread equipping of officers with naloxone for
overdose responses and broader overdose
prevention initiatives. These changes highlight
the evolving intersection of public health and
law enforcement responsibilities within policing.
This evolution raises questions: Are public health
efforts and law enforcement activities inherently
at odds with each other, or can they be effec-
tively integrated? More broadly, do these policy
changes signal a paradigmatic shift toward a
harm reduction model in police responses to
drug markets, or are they merely new tools being
adopted on a piecemeal basis?133

V.Recommendations

If this paper has accomplished its aim, it has
prompted more questions than it has answered.
Nevertheless, after reviewing the data and avail-
able evidence on some of these interventions,
this paper offers the following recommendations
to policymakers and criminal justice practitioners:

Improve data infrastructure: Existing data
gaps around drug-related criminal indica-
tors—such as jail admissions, probation/
parole revocations due to drug involvement,
and drug prices—are consequences of
policy choices. Despite advances in tracking
drug-specific arrests, access remains limited
to vital administrative data, including DEA
drug seizures and prices, impeding compre-
hensive analysis and informed policy deci-
sions.134

Refrain from using drug-induced homicide
laws: No empirical data support the efficacy
of DIH laws, and they contradict what we
know about how deterrence works. There is
also concern that these laws may discourage
individuals from seeking help from the
authorities during an overdose, although this
hypothesis needs further study.’™® While the
passage of these laws gives the appearance
of decisive action, there is in fact little reason
to believe they achieve positive outcomes.

Pilot and evaluate police-led diversion and
deflection programs: Police-led diversion
and deflection programs should be piloted
and rigorously evaluated. We must also
recognize that the effectiveness of diversion
and deflection programs will vary depending
on the accessibility and quality of community
services available and the metrics used to
gauge success, such as reductions in over-
dose rates, rearrests, or treatment admis-
sions.

Consider context and evidence when
evaluating alternatives to criminal penal-
ties for drug possession: Recent drug law
changes in Oregon and Washington coincided
with a surge in fentanyl—and especially

in Oregon, there was a limited substance

use disorder treatment infrastructure and
serious implementation issues. Although

the evidence shows that these policies
reduced drug possession arrests, there is not
yet a consensus on many other outcomes.
Jurisdictions considering alternatives to
criminalizing possession should account for
contextual differences, the growing body of
research on these reforms, and lessons from
other countries on decriminalization.

Reconsider how criminal justice resources
are allocated: In areas heavily affected by
fentanyl, law enforcement agencies currently
focused on supply-reduction efforts—in the
hope that such efforts will increase fentanyl
prices and thus curb consumption in the
long run—may want to consider reallocating
some of these resources to other strategies.
Depending on the jurisdiction, these can
include addressing open-air drug markets
that create disorder and trauma in neighbor-
hoods, partnering with service organizations
to pilot diversion and deflection programs,
training and equipping officers to respond

to overdoses, and combating the violence,
corruption, and money laundering tied to
illegal drug markets.
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The evidence base for some alternative
approaches to traditional drug enforcement is still
developing, though this sometimes reflects their
novelty rather than their potential. At the same
time, it is often not the case that the status quo is
driven by evidence-based best practices. Given
the pressing overdose crisis and entrenchment
of fentanyl in much of the country, policymakers
and criminal justice practitioners need to think

outside the box.™® Experimenting with promising
new approaches is urgently needed, even where
the existing evidence base is thin or even nonex-
istent. As innovative models are implemented,
rigorous evaluations will be invaluable for iden-
tifying what works and guiding best practices in
law enforcement’s response to fentanyl and the
overdose crisis.
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