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INTRODUCTION

A combination of escalating costs, an aging population, and rising chronic health-care conditions
that account for 75% of the nation’s health-care costs paint a bleak picture of the current state of
American health care.' In 2018, national health expenditures grew to $3.6 trillion and accounted
for 17.7% of GDP.? Under current laws, national health spending is projected to grow at a rate of
5.5% per year between 2018-2027.> Time, another cornerstone of cost and quality, is yet another
category where American health care falls short; it typically takes two hours to see a doctor for 20
minutes in most communities.* While the Affordable Care Act (ACA) sought to close the uninsured
gap, immediate and affordable access to health care was not always available, especially for certain
populations. Among people of color, health disparities have been extensively documented, largely
due to pre-existing medical or chronic conditions, including those affecting the more aged in this
population.’ Rural communities are also impacted by the lack of proximity to local medical facilities
and providers.®

In March 2020, the entire health-care system—from hospitals to medical practitioners to first
responders—was further challenged by the rapid and mass spread of the novel coronavirus and
its associated disease, COVID-19. Medical institutions and providers were impacted by the lack of
personal protective equipment (PPE), insufficient patient testing, and institutional stresses in the
care of infected persons. Beyond the U.S., negative health outcomes of COVID-19 have debilitated
entire countries from China to Italy and more, bringing devastating mortality rates.

While the search for a global vaccination to cure the disease is in process, the stress on medical
providers and hospitals prompted a historic move toward the authorization and adoption of tele-
health services. Embroiled in decades-old debates over its effectiveness in providing patient care,
telehealth has also faced other obstacles to its adoption and use, including licensure, reimburse-
ment, and eligible services. Yet, in response to the coronavirus outbreak, the Trump administration




and the U.S. Department of Health and Human Services (HHS) sweepingly approved the use of telehealth services
as part of the Coronavirus Preparedness and Response Supplemental Appropriations Act.” As part of this newly
granted permission, most Medicare payment requirements were waived and recipients were able to access remote
care, regardless of where they live. During the pandemic, telehealth services were also charged at the same rate
of in-person medical services, or at parity. The move to accelerate the use of telehealth services also included
other exemptions, including some HIPAA exceptions for providers when Facetime or Skype was used by doctors
to communicate with patients.

Before COVID-19, telehealth initiatives provided a platform to combat the shortcomings of cost, quality, and access
ingrained in American health care. The breadth of telehealth services includes remote clinical health care, patient
and professional health-related education, public health, and health administration via electronic information and
telecommunication technologies.? Health-care delivery services are also integrating artificial intelligence (Al) systems
into the suite of telehealth services, as both doctors and patients move from solely remote patient monitoring for
continuous recording of vital signs to real-time alerts from a patient sensor when there is a deteriorating change in
condition. Further, Al is assisting in the management of chronic conditions, including diabetes and heart disease,
and when patients require care from multiple specialists working at different times and locations. In these instances,
existing applications, Al, and other emerging technologies are coordinated under the guise of telemedicine for

complex treatments, like virtual assistants to help patients

carry out treatment plans by sending reminders to take

medications and providing relevant health information.®

Prior to the coronavirus outbreak, telehealth and inte-

grated Al were somewhat familiar though not common

in practice. But the increasing use of technology has not

necessarily been embraced by the long-standing rules

and regulations governing the full body of the health-care
system. Until recently, telehealth use has largely been limited, stifled by the ambiguous and often changing regula-
tions on the reimbursement of doctors and licensure, especially across state lines. State and federal barriers in the
use of telehealth and Al have served as hindrances to the launch of its full capabilities, particularly those laws that
present a patchwork of accepted and non-eligible costs and services. Given that telehealth now has a critical role in
the mitigation of COVID-19, how well will the U.S. take guidance from its rapid adoption and use? More specifically,
how can telehealth be more visibly positioned as an important aspect of health-care delivery in a post COVID-19
health-care ecosystem? And, will telehealth practices be continued without the previously applied restrictions of
state and federal laws, especially those around service reimbursement or parity agreements?

This paper explores these questions to extrapolate what state and federal policies will need to be adopted to poten-
tially prepare for more ubiquitous adoption and use of telehealth services in an expanded set of use cases than those
recorded by law. The authors also explore the application of existing and emerging state parity laws, which could
serve as an obstacle to telehealth delivery in the future. Despite their application as a framework for reimbursement
during the current application, the paper will provide guidance on these and other state and federal laws that will
run counter to the long-term promotion and patient access of digital technologies, particularly those that aid in the
management of primary care, chronic health conditions, and prevention. The paper concludes with a set of policy
and pragmatic proposals that combine the recent lessons learned by the health-care community and patients, along
with larger issues, including broadband access, that set the stage for future use. These recommendations were
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compiled after a structured focus group with medical practitioners, associations, and health policymakers working
on the matters described in this paper.

THE STATE OF THE U.S. HEALTH-CARE SYSTEM

The U.S. is the only developed country in the world without a universal health-care system. Instead, the nation has
a hybrid public-private system where individuals get their health insurance from their employer, through a public
program such as Medicaid or Medicare, purchase it directly on the market, or do not have health coverage at all.
While a detailed description of the entire U.S. health-care system is far beyond the scope of this paper, the context
offers the reasons why telehealth initiatives must be available to mitigate the absence of universal access, disparate
patient costs, and quality data.

Costis perhaps the leading concern regarding the health-care system in the U.S. The country not only spends more
on a per-capita basis than any other country,'® but also typical prices for normal procedures are often far higher
than comparable procedures in other countries." Studies have also estimated that roughly 30% of medical spending
does not necessarily lead to an increase in the quality of patient care or is wasted."?

Compared to many other countries, the U.S. lags in terms of health outcomes, despite the massive amount spent
and far more advanced facilities. According to the latest data available, the U.S. ranks below the average measures
of life expectancy and infant mortality among OECD countries.”

Adopted under the former Obama administration, the ACA drastically changed the conversation on health-insurance
coverage in the U.S. in 2010. The ACA had three primary goals: create marketplaces for affordable insurance to be
purchased, expand the Medicaid program to cover those who make too little to buy health insurance in the market,
and to innovate health-care delivery in general to lower the overall rise in annual health-care costs.' Modeled after
a Massachusetts state health-care plan, the ACA attempted to extend coverage to as many people as possible
through a regulated, competitive individual market. Over 44 million people were without insurance before the ACA
went into full effect in 2013.'® By 2017, the number of uninsured Americans dropped to 28.5 million.'

Outside of the ACA, the most common types of health-insurance coverage for those that are insured include:
employer-sponsored plans, non-group individual market plans, Medicaid, and Medicare. According to 2017 data
compiled by the Kaiser Family Foundation, roughly half of Americans got their coverage through their employer.
Seven percent purchased health insurance directly in the non-group market, 21% of Americans had coverage under
Medicaid, 14% of Americans had coverage under Medicare, and 1% had other public insurance."”

In recent years, partisan gridlock at the federal level has made state-level regulation and oversight more attractive
alternatives for the health-care sector. For example, Senate Democrats required a supermajority of 60 votes to avoid
a filibuster and pass the ACA in 2009."® Since that time, Republicans in the House of Representatives have made
numerous attempts to repeal the law in part or in whole, and court battles have also challenged the legality of various
provisions from 2010 to 2017."° The current White House has even attempted to repeal the ACA as individuals manage
the health effects of the coronavirus. In the beginning of the ACA’s rollout, technical difficulties also hampered the
rollout of online health-insurance exchanges in 2013.2° Technical malfunctions slowed the roll out, forcing some
states to do more around general health-care access and telehealth usage for the under- and un-insured.
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This crude summary of the U.S. health-care system will obviously raise additional questions, but it is pertinent to the
argument of the paper that new advances in telehealth be available to extend health-care access to more people
and improve upon patient outcomes. Moreover, with cost often the highest concern for the millions of uninsured,
innovation in the delivery of services may decrease cost while reducing opportunities for waste and duplication of
services. As seen during the coronavirus outbreak, appropriate public policies are more likely to drive adoption of
telehealth practices, which is why Congress and federal agencies, like the Federal Communications Commission
(FCC), must continue to promote remote access in the future.

DEFINITIONS OF TELEMEDICINE, TELEHEALTH, AND DIGITAL HEALTH

Telemedicine case studies

In 2016, the Chronic Care Management Program at Frederick Memorial Hospital in Maryland launched a remote
patient monitoring telehealth platform to improve care management for patients with chronic conditions who aren’t
in home health care. The program has seen great success; cutting ER visits in half, reducing hospitalizations by
nearly 90%, and cutting the cost of care by more than 50%.2! Enrolled patients are given a tablet loaded with mHealth
software and connected to Bluetooth-enabled digital health devices. Hospital care providers can also collect bio-
metric data and regularly monitor and communicate with patients via various platforms including video, phone, or
text. These data-driven platforms enable providers to pre-emptively identify health issues before they become more
serious and require emergency care.?

In Philadelphia, the JeffConnect telemedicine platform at Jefferson Health Hospital successfully diverted close
to 650 patients away from infamously expensive care settings, such as emergency departments, garnering cost
savings ranging from $300 to more than $1,500. The program found that most health concerns could be resolved
in a single consultation and that new utilization was infrequent. With each JeffConnect visit at a $49 flat fee, about
16% of the surveyed patients admitted that they would have “done nothing” as an alternative to a telemedicine visit,
which suggests an incorporation of a subset of patients into the health-care system who may have not previously
participated, serving as a cost preventing measure down the line.?

In a third case study, the state of New Jersey has placed an emphasis on utilizing telehealth platforms to enhance
primary, behavioral, and mental health care for children and adolescents. Pediatricians are using telehealth to
connect with psychiatrists, alcohol and drug counselors, social workers, and case managers to identify and treat
behavioral health issues, substance abuse, and trauma.

Defining telemedicine and telehealth

Each of these case studies demonstrate that telehealth and telemedicine are used interchangeably in most contexts,
but they may not always mean the same thing. Specific definitions are important because an examination of policies
and regulations, including state laws, can be useful in understanding differences in provider use and reimbursement,
especially in how state rules defines the scope of services for telehealth.?

In 2010, the World Health Organization (WHO) published a global report on telemedicine, which settled on this broad
definition of telemedicine after an evaluation of numerous peer-reviewed studies:
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“The delivery of health care services, where distance is a critical factor, by all health care profes-
sionals using information and communication technologies for the exchange of valid information
for diagnosis, treatment and prevention of disease and injuries, research and evaluation, and for
the continuing education of health care providers, all in the interests of advancing the health of
individuals and their communities.”?

The WHO also goes on to differentiate between telemedicine and telehealth by saying the former describes services
administered by physicians only, while the latter describes services provided by a wide range of health-care profes-
sionals, “such as nurses, pharmacists, and others.” According to the WHO, four elements are specific to telemedicine:

1. The practices are used to provide clinical support
. ltis intended to overcome geographic barriers by connecting users, not in the same area
3. ltinvolves the use of various forms of information and communication technologies (e.g., computers, inter-
net, cell phones)
4. Its goal is to improve health outcomes. %

Different from the WHO, the American Telemedicine Association (ATA) views the terms as more compatible. According
to their website, “ATA largely views telemedicine and telehealth to be interchangeable terms, encompassing a wide
definition of remote healthcare, although telehealth may not always involve clinical care.”?®

While ATA’s definition allows for some ambiguity related to the definitions of these related terms, the federal govern-
ment’s health information technology website defines telehealth and telemedicine quite distinctly. Telehealth is “the
use of electronic information and telecommunications technologies to support long-distance clinical health care,
patient and professional health-related education, public

health and health administration.” Telehealth is different

from the more specific definition of telemedicine because “it

refers to a broader scope of remote healthcare services than

telemedicine. While telemedicine refers specifically to remote

clinical services, telehealth can refer to remote non-clinical

services, such as provider training, administrative meetings,

and continuing medical education, in addition to clinical

services.”?®

Similarly, an in-depth article in the New England Journal of

Medicine also distinguishes between telehealth and tele-

medicine. Telehealth is described as a broader term referring to “the delivery and facilitation of health and health
related services including medical care, provider and patient education, health information services, and self-care
via telecommunications and digital communication technologies.”*® The article further defines telemedicine as “the
remote diagnosis and treatment of patients by means of telecommunications technology.”

Discerning the differences between telehealth and telemedicine is critical due to the public policy implications and
their imposed guidance on the provision of such services. The use of telehealth is more commonly used in this
paper as we also recognize the distinctions between the two activities.
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The future of digital health

Itis important to note that focus group participants also inserted a new definition into the debate around remote patient
care—digital health. Digital health refers to the plethora of software applications and consumer-facing hardware,
such as Fitbits. It also includes categories such as mobile health, information technology, wearable devices, and
personalized medicine.’! As discussed by focus group participants, reframing the discussion away from telehealth
and toward digital health broadens the scope and impact of the conversation. The actualization of the goals for digital
health also brings together a wide array of stakeholders, including health-care providers, researchers, medical-device
firms, and mobile-application developers. Compared to both telehealth and telemedicine services, digital health
platforms may offer the next generation of greater access to information and platforms for communication, as well
as present patients with more innovative ways to self-monitor their well-being, including via fitness apps, glucose
monitors, among other things. The American Medical Association has most recently explored digital technology in
health care as an emerging and growing market. Their playbook for digital health implementation offers a repository
of best practices and questions for medical providers.®?

Despite a leaning toward broader conversations on digital health, the authors have chosen to use the term “tele-
health” as a way to describe the broad use of telecommunications for health-related services. That terminology will
be used throughout the paper, although it is still acknowledged that the term telemedicine refers to specific uses of
telecommunications for clinical treatment and diagnoses.

GENERAL BARRIERS TO TELEHEALTH ADOPTION

Prior to the coronavirus outbreak, several major barriers existed for those who wanted to embrace telehealth alterna-
tives. The list of hurdles expressed by both urban and rural health centers involved cost and reimbursement policies,
licensure, equipment issues, incompatible electronic health records, and gaps in rural broadband.** Below, some
of these barriers are outlined before describing, in some detail, the federal and state policies that either support or
attempt to bypass these limitations.

Reimbursement

Because federal reimbursement policies are centered on Medicare, they are narrowly construed and have imposed
limitations on where telehealth services may take place, both geographically and by facility, and what services are
covered. Moreover, each state dictates separate Medicaid policies, creating a patchwork of telehealth laws and
regulations across the nation. Over the last few years, states have begun to pass legislation to encourage private
payers to reimburse telehealth-delivered services.?*

However, telehealth laws have been written in such a way where they may be a parity in coverage services, in
payment, or both. While payment parity acts as a strong incentive for more physicians to adopt telemedicine plat-
forms, enforcing equal payment could also undermine telemedicine’s cost-effectiveness.? Legislative directives
have long impacted the delivery of telehealth initiatives, largely because the meaningful adoption of telehealth often
rests on statutory language.

While fully embracing telehealth under existing state and federal policies should be priority, new policies must address
evolving concerns related to reimbursement policies and licensing laws. Payment models that reward value in the

Removing barriers to telehealth before and after COVID-19 6



remote delivery of services, rather than paying providers at capped rates (regardless of the service) may encourage
providers to utilize telehealth as a service, particularly in a redefined approach.*® Further, streamlining the creden-
tialing process with standard requirements would also allow physicians to apply for credentials at multiple hospitals
at once, which leads into the next barrier to adoption.”’

Licensure

Federal and state licensing laws have inhibited the adoption of telehealth since its inception. Policies vary across
states, and these often require providers to obtain some form of licensure in each state that they wish to practice
in. One of telehealth’s most impactful benefits is to connect patients and doctors at a distance. Licensure laws may
limit the geographic footprints of physicians, while giving patients access only to doctors who have a current license
in the state where they reside. Some states have tried to knock down the artificial barriers erected at the state
boundary lines by joining the Interstate Medical Licensure Compact. In 2019, the Florida legislature passed a new
law to authorize out-of-state health-care professionals to deliver telehealth services to local patients.*

Rural broadband gaps

Successful implementation of telehealth among rural communities requires the expansion of broadband internet
access. Almost all forms of telehealth initiatives require an internet connection. While the lack of broadband access
disproportionately affects rural areas, urban and suburban areas may also have subscribers who experience chal-
lenges getting online, like the cost of service. Without access to high-speed broadband networks, a large portion
of rural populations will be challenged to partake in virtual medical care.

Existing health disparities

Along the same line, health disparities, especially among low-income populations and communities of color, may
make it more difficult to access telehealth services. These phenomena often correlate with poverty, geographic
isolation, and the likelihood of far less healthy alternatives for

food and diet. Health disparities are also emboldened by dispro-

portionate access to quality health-care facilities or the fragility

of household economic resources, which deters vulnerable

populations from seeking initial and follow-up care. Among medi-

cally marginalized communities, the hospital emergency room

or urgent care centers tend to be the first options for treatment,

resulting in exorbitant patient expenses which are reasons not

to see a doctor in the future.

Removing barriers to telehealth adoption and use may be effective

for members of vulnerable populations who also have exponential

access to smartphones. Moreover, by waiving copayments for telehealth visits or implementing waivers to purchase
the necessary prerequisites to support telehealth use (i.e., data plans, smartphones, or internet access), quality care
would be available to an entire population who may have previously not considered telehealth as a viable platform
to receive medical care.* Enhancing consumer education of telehealth platforms among these groups also plays a
role in reducing the distrust often associated with these modes of service.
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Generally, states have attempted to provide relief to all or some of these barriers, but the efforts of their regulators
alone are not enough to persuade providers and health systems to invest the time, energy, and money to offer tele-
health services. Consequently, state or federal public policies must incentivize providers and health-care systems to
be more favorable to telehealth adoption. For example, offering financial incentives for providers to adopt telehealth
may increase usage—much like the recent waivers granted under COVID-19. While health centers can motivate
providers to adopt telehealth by providing financial incentives, organizational culture shifts are fundamental in
embracing telehealth.

FEDERAL VERSUS STATE EXECUTION OF TELEHEALTH

The exertion of authority at the various levels of government can exacerbate some or all these barriers. While
the federal and state governments have their hands in regulating the use of telehealth in some capacity, a lack of
uniformity between these entities can create hesitation among patients, providers, or insurers to adopt telehealth.
Moreover, within branches of government, the absence of consensus further stalls implementation.

Generally, federal laws have either been permissive or dismissive of telehealth provisions. Historically, the federal
government has been involved in regulating telehealth initiatives within the Medicare program. But Medicare has
been slow to change restrictive standards for the use of telemedicine. For example, following outdated standards
created before the rise of telehealth, Medicare restricts reimbursement of this practice to those in rural areas and
only to be performed at authorized “originating sites,” which excludes a patient’'s home.* More recent guidance
from the federal government attempted to extend the use of telemedicine to more patients by expanding services
that could be reimbursed within Medicare to include kidney care and acute stroke. Furthermore, accountable care
organizations were provided with more flexibility to pay for telehealth services in additional locations such as one’s
home. But overall, restrictions on what Medicare can pay for continues to hinder the usage telehealth practices.

Realizing the cost-savings and quality-of-care benefits from telehealth requires targeted policies at the appropriate
levels of government. To this end, it is instructive to review the history of health-insurance markets to understand
how their regulation and administration are divided between state and federal government. The federal government
runs health-insurance programs for specific groups, including employees, veterans, and senior citizens, among
others. Programs run exclusively by federal agencies include Tricare for military service members and their families,
the Veterans Health Administration for veterans, and Medicare for senior citizens aged 65 and older, younger indi-
viduals with disabilities, and those with end-stage renal disease. These groups represent only 15% of the American
population, and their health needs may not generalize to a broader population.*' Federal telehealth rules can also
conflict with state-run programs, as in the case of Medicare limiting its use to rural areas while most state regula-
tions contain no such geographic coverage limitations.*

In some cases, states share responsibility with the federal government for health-insurance programs, particularly
those targeted to low-income households. States regulate private insurance markets besides mean-tested programs.
The matter of state regulation of insurance was settled in 1945 by the McCarran-Ferguson Act, which effectively
created 50 state markets for private health insurance after adoption by Congress. By then, the IRS had declared
employee health-care benefits tax exempt, incentivizing the purchase of private insurance in statewide markets.*?
The establishment of Medicaid in 1965 empowered states to extend health insurance to certain low-income groups,
and the ACA expanded Medicaid eligibility to adults earning up to 113% of the poverty line. Between Medicaid and
private insurance, over three-quarters of Americans purchase health insurance regulated at the state level.** But
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these initial laws, in many respects, have led to the observed fragmentation in health-care regulation, which are
points made in the next section.

INCONGRUENCIES IN STATES’ TELEHEALTH ADMINISTRATION

State telehealth laws frequently note that no two states have the same regulations when it comes to coverage and
payment.* States range from having no telehealth parity laws that specify which telehealth services are covered
and their reimbursement rate, to having full coverage and payment parity for telehealth services. Such variables in
state administration contribute to differences among telehealth laws across states. Further, state laws often do not
place geographic restrictions on telehealth coverage.

Among health-care professionals, states also act as payers of insurance, both for their own employees and for the
21% of Americans who use Medicaid.*® In addition to insurance regulators that set rules for the private markets,
state Medicaid agencies establish rules for how beneficiaries can use telehealth services. Most states have similar
telehealth rules for Medicaid and private payers, but there are some exceptions. For instance, private insurance
can generally reimburse for telehealth when the

patient is at work or at home, while several

Medicaid state guidelines specify that care must

be delivered in a qualified health-care facility to

be reimbursed.¥

From a policy perspective, 50 state legislatures

have more leeway to innovate in terms of the

provision of health care than does Congress.

States also hold the authority to regulate health insurers, and there are also fewer patients served in each state-run
health-care program. Unfortunately, there are few transfers of learning across state governments—especially in the
areas of successes and failures and the facilitation of policies across state borders.

Though this list is not exhaustive, many states use managed care organizations (MCO) to administer benefits for
Medicaid recipients. The state normally pays MCOs on a fixed, per-member, per-month rate. This means that the
MCO’s profit margin comes from administering successful care for the individuals enrolled in their plans below the
total allotment that the MCO receives from the state. Incorporating cost-effective telemedicine visits is one-way that
MCOs are attempting to lower costs, since there isn’'t a need to be reimbursed separately for telemedicine when a
patient’s care is paid for on a capitated monthly rate. Many of these MCOs also offer private insurance plans. While
it’s beyond the scope of this paper, opportunities exist to explore MCOs’ use of telehealth and its effective incorpo-
ration into private plans and among all providers, regardless of who is paying for the service.

State benefits to patients, providers, and payers

The authors believe that state regulation of telehealth services can bring leverage to patients who prefer to see
their local health-care providers remotely. Within state borders, telemedicine can expand the geographic area that
a doctor and hospital can serve, and patients living in rural areas would not need to travel for routine consultations
with primary-care physicians or specialists.
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Telehealth services supplementing in-person care can provide more frequent access to care than either via telehealth
or in-person visits. Providers also benefit from state-level regulation, since doctors primarily serve local patients,
are reimbursed by state-licensed health insurers, and are licensed by state medical boards. Further, states define
standards of care for medical professionals in each state. Doctors must navigate both their professional scope of
practice as well as state insurance-reimbursement rules to offer telehealth services.

Finally, private health insurance is already sold and regulated at the state level, which substantiate its role at the
epicenter of health policy. Payers can decide how telehealth can help them meet their coverage obligations under
state regulations.*® In addition to working with in-network providers, some payers have contracted with third-party
providers to provide telehealth services to their members.*

State roadblocks

But, telehealth implementation at the state level faces additional obstacles, despite their suitability for more cus-
tomized services. Though 50 state governments can try many different approaches simultaneously, this can also
delay the diffusion of telehealth services. Meeting requirements of 50 state health-insurance markets and medical
boards delays the nationwide availability of new telehealth services. States also vary greatly in size and popula-
tion. For example, a doctor offering a telehealth service in California or Texas can cover many more people over
a larger area than a doctor in New Hampshire or Vermont. Incentives to adopt telehealth may be smaller in states
with fewer patients to serve.

In a report on telemedicine adoption in North Carolina, Katherine Restrepo outlined several potential solutions to
telehealth adoption across states.*® One is expanding the number of states that have signed the Interstate Medical
Licensure Compact, which streamlines the process for physicians applying for licensure in other member states.
However, this still limits telehealth practice based on state licensure. Another solution would be a federal law that
designates the provider’s location as the location in which care takes place for the purposes of licensure and
payment. This would preserve the authority of state medical boards to grant licenses, while allowing physicians to
treat patients remotely in other states.

Though states regulate private insurance markets, the Employee Retirement Income Security Act (ERISA), passed
by Congress in 1974, exempts employer-funded health-care plans from state insurance regulations. Rather than buy
employee health insurance from a third-party vendor, it can be cost effective for larger firms to spread out medical
expenses over their many employees. In 2019, 61% of covered workers had an insurance plan that was wholly or
partially funded by their employer, and this figure rises to 86% for firms with more than 1,000 workers.5' Telehealth
services for these covered employees must comply with ERISA, either through their health plans or in separate
filings for standalone benefits.5? This high percentage of workers with plans that are exempt from state regulations
complicate efforts to promote telehealth adoption through state law.

Connecting patients and providers

Pursuing telehealth policy changes at the state level appears to reach the greatest number of people because much
of the power to regulate health-care insurance has been delegated to states. While the federal government can
promote telehealth coverage in the population it serves by changing reimbursement rules for Medicare and by setting
minimum coverage standards for Medicaid, state insurance regulators, Medicaid agencies, and medical boards can
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all change rules for practice, coverage, and reimbursement to promote greater use of telehealth services for those
not insured through federal programs.

Not only is the federal government often paralyzed by partisanship, it has far less autonomy over the state insurance
markets that will regulate the use of telemedicine. Moreover, policy is most effective when it is administered as close
as possible to the people that are affected by it. Therefore, states, in close conjunction with their local providers,
insurers, and patients should lead in reforming telehealth regulations.

The reform is also needed for two reasons: first, because of how inconsistent regulations are among the states and
between state governments and the federal government, and second, because some of the regulations currently in
place may inhibit more widespread telehealth adoption.

THE IMPACT OF STATE PARITY LAWS

A case in point is related to the adoption and administration of state parity laws, which can affect both coverage and
costs. As part of the research, we conducted a 50-state analysis to show the full spectrum of how widely states vary
in their telemedicine regulations, from private-payer parity laws to those that are more robust. What we found is that
13 states have no private payer telemedicine parity laws. Of the states that do mandate some form of parity, seven
states mandate partial coverage of telemedicine, specifying which services must be covered; 19 states mandate full
coverage parity, where coverage is the same for services delivered via telemedicine and in-person; and 11 states
mandate full coverage and payment parity, where covered services must be reimbursed at the same rate as an
in-person visit. (See Figure 1 below.) Table 1 offers the information in text form and provides more clarification to
Figure 1’s illustration of national parity laws.
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Table 1. Parity Law Status by State

State Name No Parity | Partial Coverage | Full Coverage | Coverage & Payment

Alabama X

Alaska X

Arizona X

Arkansas X

California X*

Colorado X**

Connecticut X*

Delaware X

Florida X

Georgia X*

Hawaii X*

Idaho

lllinois

Indiana

lowa

Kansas X*

Kentucky X**

Louisiana Xt

Maine X

Maryland X

Massachusetts X

Michigan X

Minnesota X

Mississippi X

Missouri X**

Montana X

Nebraska X**

Nevada X

New Hampshire X**

New Jersey * X*

New Mexico

New York

North Carolina X

North Dakota X

Ohio X

Oklahoma X

Oregon X*

Pennsylvania X

Rhode Island X*, **
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South Carolina X

South Dakota X

Tennessee X

Texas X**

Utah X

Vermont

Virginia

Washington XHH*

West Virginia X

Wisconsin X

Wyoming X

Symbol Note

* Coverage parity subject to terms and conditions of the contract.

o Coverage parity language states “insurers payers cannot deny exclude coverage
solely because the service is provided through telemedicine.”

kK “Services must be considered an essential health benefit under the ACA...”

t Payment must be at least 75% as it would be for in-person service.

Source: “State Telehealth Laws & Reimbursement Policies.” Center for Connected Health Policy, Spring
2019. https://www.cchpca.org/sites/default/files/2019-05/cchp report MASTER spring 2019 FINAL.
pdf.

While state parity laws have been implemented with good intention to attempt a more uniform use and regulation of
telehealth reimbursement, payment parity laws in practice may not produce the intended effects. The main problem
with payment parity laws is that they are contradictory to telehealth’s cost-effectiveness. If telehealth can help reduce
costs of using the health-care system and reduce doctor visits, it is contradictory to mandate that a service provided
through telehealth be paid for at the same rate as if it were provided in a doctor’s office.

Similarly, coverage parity laws may also have unintended consequences for telemedicine adoption. Effective telehealth
initiatives will have support from the provider, insurer, and patient. By mandating the coverage of telemedicine into
health plans, private insurers now face additional regulations that they must factor into their benefit-plan designs.
Furthermore, providers may favor slower adoption or trials to test out telehealth initiatives. As described throughout
the paper, the practice of telehealth is consumer-driven by nature. Mandating parity requirements reduces the
freedom that insurers and providers have to determine the proper role and payment of telehealth practices.

In the case of state parity laws, for example, a substantial amount of variability exists among the regulations that
govern this practice. Often, the laws may not include all the possible modalities by which one could use telehealth
technology, which limits what can be considered applicable to telemedicine laws and lead to the exclusion of some
useful new telehealth practices. Further, health-care laws are not written in such a way to account for future use of
undiscovered telehealth practices. Thus, it may be the case that a parity law is written to only include the current
forms of the technology. Again, these laws, which are intended to encourage the use of telemedicine, may hinder
the uptake because the regulations won’t be able to keep up with the technology.

Under the mitigation plan of COVID-19, many states are relying upon existing state parity laws to recoup reimburse-
ment for eligible expenses, especially considering the Medicare waivers. Herein, the legislation makes it possible for
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payers to reimburse providers at parity for visits conducted via telehealth during the coronavirus outbreak. However,
will this be the case when the crisis mode of the pandemic subsides?

Going into the next phase of mitigation, telehealth services should be maintained, but without state payment-parity
laws. Under normal circumstance, these laws are contrary to telehealth’s cost-effective nature because health-
care providers would operate based on their average patient volume. Given the lack of feasibility to see a doctor in
person due to imposed stay-at-home orders, public-health officials have recommended postponing any procedures
or doctor visits that can wait. Under typical patient volumes, providers would have a steady flow of in-person visits
to combine with telehealth visits. But under reduced patient volumes mandated by the government, paying these
providers at parity makes sense to help keep them afloat since typical patient volumes are artificially suppressed.
But again, when these patient volumes aren't artificially suppressed, will the innovation be stifled largely due to the
lack of demand? This question is of highest importance if the continuity of telehealth services will be maintained.

TELEHEALTH AND COVID-19

Clearly, the world’s experience with the COVID-19 pandemic has shown the value of telemedicine in limiting the
spread of disease while ensuring access to medical expertise. For patients who present symptoms of a possible
infection, telehealth will not replace virus testing to determine the presence of coronavirus. However, screening
questions and remote consultation with a physician can ascertain a patient’s need for additional treatment without
compromising others in near proximity. Avoiding contact is critical for halting the spread of disease, so diverting
non-urgent cases from hospitals essentially frees up resources for patients with the most critical need. Telehealth
can also be useful in protecting elderly patients and medically vulnerable populations by facilitating interactions
between providers and patients in safer environments.

The novel coronavirus was an unlikely accelerant for
telehealth use in the U.S. The mandatory appeals for
social distancing—maintaining six feet between indi-
viduals in public places—made technology a useful tool
for adherence to these principles. However, governing
bodies at the federal and state levels relaxed many of
the regulations to fully unleash telehealth during the
outbreak—some of which may be returned after this
public-health crisis. As mentioned, the federal govern-
ment and some states expanded the definitions that govern the use of telehealth, including the types of providers
who could bill the government for telehealth services, and increased the devices and locations for which a patient
could use telemedicine. The federal government and some states recognized out-of-state licenses for the purposes
of telehealth. This means that a licensed provider in Virginia would not have to get a separate North Carolina license
just to see a patient remotely.

In addition to relaxing regulations, the federal government increased funding for new telehealth initiatives. The $2
trillion Coronavirus Aid, Relief, and Economic Security (CARES) Act passed by Congress included $200 million for
the FCC to expand telehealth services across the country. More specifically, health-care providers will be able to
apply these funds toward medical devices and telecommunications equipment that enable remote care as part of the
COVID-19 Telehealth Program.53 A further $100 million from the Universal Service Fund administered by the FCC
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will finance a three-year Connected Care Pilot program to subsidize internet connectivity for health-care providers.
The additional federal funding recognizes that telehealth can play a role in the short-term pandemic response as
well as long-term provision of health care in the U.S.

Thus, the coronavirus outbreak not only increased the awareness of this technology, but also provided doctors and
patients with easier access to use it both physically and financially. Both impacts should bode well for telehealth’s
use in the future. But readers should understand that because of the political nature of health care in the U.S., the
benefits could be easily wiped away.

Even in the absence of the coronavirus, telehealth should evolve as a common practice in medicine. While the
coronavirus bolstered its critical use, it was more deregulation that made it readily available to providers and patients
across state lines, many of which were barriers identified earlier in the paper. Going forward, the real work begins
now as COVID-19 has revealed its adoption and use, suggesting that a reversal of certain restrictions and an exami-
nation of state parity laws should happen.

The recommendations in the final part of this paper attempt to harmonize what should begin to be the norm around
the use of technology in health care. More specifically, when the nation returns to some level of normalcy, how will
a health-care environment driven by digitized health services be supported and maintained, especially if there is a
shift in presidential leadership? The proposed recommendations offer some framing for the delivery of such services
and the role of states—which have been the primary mitigators of local health options in ensuring telehealth’s con-
tinuity after the pandemic.

POLICY RECOMMENDATIONS

The U.S. health-care system has only begun to scratch the surface regarding the integration of telehealth practices
into the traditional delivery of health care. This final section offers a list of policy priorities that would create a more
uniform and functional regulatory environment for patients, providers, and insurers around telehealth in the future.

1. Data on COVID-19 telehealth administration and programs must be collected and ana-
lyzed.

Journalists and researchers have begun to explore the increased value of telehealth after COVID-19, suggesting that
Congress may look to more utilization versus reimbursement models in making the services more widely available.>
In fact, some have suggested that continued adoption and use of telehealth could help hospitals buffer the losses
due to the coronavirus, due in part to the waivers that the federal government has instituted.> But moving forward, it
will be incumbent upon the federal government, associations representing the health-care industry, and the private
companies that comprise the health-care sector to amass data on how telehealth was used during the pandemic,
identifying the opportunities and blind spots in its use. On the latter point, many doctors were already providing
“remote” services via telephone. Going toward some level of permanency, would this constitute an eligible service
for people who may not have access to an internet-enabled device or digital health application or tool?

As telehealth was operationalized from a “boots on the ground” model during COVID-19, a term familiar among
the medical community in times of crises, state and federal legislators should be able to showcase the outcomes
to patients, hospitals, and insurance companies as it evolves from “national pilot” to one that is fully utilized by the
medical community. Some analysts have called for more methodical and uniform data collection among providers,
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which may or may not have occurred during an immediate response to the coronavirus. But if the technology is
going to be effectively deployed, or if changes are going to be made around its use, it is imperative that a sufficient
system for data capture happen now and extend some time after the peak periods of mitigation to determine its
effectiveness and potentially make claims to its efficacy going forward.

2. Regulatory flexibility should be built into telehealth to accommodate the range of use
cases.

In addition to collecting data on telehealth’s use, the current regulations (particularly those that were waived) and

the guidance going into COVID-19 will need to be assessed by Congress—before any changes or a return to legacy

regulations are made. As has been documented, large gaps in the consistency among the states was present

before the outbreak and will still be there absent of legislative fixes at both the state and federal levels. For example,

something as basic as defining a telehealth “visit” can differ between states based on geographic and site restric-

tions. If the U.S. reverts to its long-term memory over the statutes that were in place, the country will likely negate
the lessons learned under a deregulatory, streamlined
framework over the last few months. Moving forward,
more flexibility in telehealth delivery (e.g., the devices
used, the methods, etc.) may drive better consistency
in the administration of services and support the next
wave of innovation in the health-care field.

That is, telehealth regulations—especially those at the

state-level—must be drafted with a broad eye toward

the future, being as flexible as possible to incorporate

existing and emerging modalities of the future. As states
codify specific types of telehealth practices that can be used and reimbursed in medical practices, such a limited
scope may hinder the evolution of technology into health care because innovation will move faster than the laws can
be updated. In fact, regulation should more so be looking at patient guardrails, including privacy and data security,
something that will become more critical with increased data flows between doctors and patients.

3. Telehealth services should be utilized for primary care to reduce service redundancies.

The importance of one’s access to primary care is hard to overstate. For many patients, their primary-care doctor will
be the health professional that they see the most. If questions around utilization emerge around telehealth, primary
care should be flagged as a priority application. First, patients may be the most comfortable with and trustworthy
of their primary-care provider, making the introduction of video conferencing or remote monitoring easier for the
doctor. Second, due to the lack of primary-care support for the medically underserved in rural communities and
among people of color, telehealth can be extremely beneficial—even for older Americans. Telehealth visits and
other telehealth modalities, such as remote patient monitoring, can bring health care into the homes of patients who
often face additional barriers to having more than enough (or any) insurance and health access.

Further, adding telehealth options into a medical practice can expand the number of new patients for a provider. If
patient and claims volume increase, the physician would have greater flexibility to interact with patients. Providers will
also be able to manage patient visits and office resources more efficiently by coordinating visits through telehealth,
contributing to reduced wait times and fewer cancellations for in-person visits.
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4. States should be empowered to move away from parity models to reduce the cost of tele-
health services.

To increase the use of telehealth among providers and raise the value for patients, states should not sign on to
parity models for reimbursement, which can stagnant their abilities to embrace a wide range of technologies and
modalities as eligible services. Many of the existing state parity laws are implemented with good intentions, but lack
of enforcement. Parity laws also mandate the same reimbursement of a “visit” that happens via telemedicine to
that of one made in-person with a medical professional. Because the delivery costs are lower, telehealth services
should be treated as such, and potentially coordinated between states to ensure their wide acceptance. As tele-
health was subjected to parity during the coronavirus outbreak, the times dictated such an intervention, especially
in the absence of a reasonable model for reimbursement. But people are already paying too much in health-care
expenses with many people going without any type of coverage. Telehealth has direct and indirect benefits to both
providers and the institutions in which they work. As a cost saver, the services should be treated as such and not
encumbered by uneasy expenses that deter patients from their use, especially if they are subjected to the same
cost structure as coming into a facility.

5. Telehealth services should be available to the medically underserved.

What the handling of the medical stresses induced by the coronavirus have revealed is that health disparities dis-
proportionately impact people of color, who are more likely to have chronic pre-existing conditions like diabetes
and heart disease. Older patients are similarly vulnerable and may not have the resources or ability to travel to
their doctors. For rural Americans, quality of life may be dictated largely by their access to services, which in some
cases may be miles and hours away. These populations and others, including people with disabilities, suggest that
telehealth services should be expanded to target these underserved groups, where the fragmentation of services,
cost, and geography can equate to well-being.

Unfortunately, many of these populations reside in locations or are individually subjected to the challenges of not
having broadband access due to the cost or availability. In this case, it is important for federal and state governments
to promote universal access to high-speed broadband through expanded infrastructure or through the federal Lifeline
program, which provides individuals with discounted mobile or broadband service. The FCC’s Connected Care Pilot
program can also help, depending on how fast $100 million dollars of funding over three years will connect low-
income Americans and veterans to broadband for the purpose of telehealth. Another potential option for expanding
broadband access involves creating a new broadband triple-play ecosystem, aligning hospitals, schools, and libraries
into a telehealth-care hub.* Libraries often have the fastest broadband connections in the community, and they
could be a key planning source and funding partner in the expansion of broadband services for telehealth use.”’

These types of programs should not be introduced and adopted at times of pandemics. Rather, the U.S. needs to
work toward closing the digital divide so that all Americans can connect to a medical provider to address new and
chronic conditions in a more methodical way.

6. Innovation, privacy, and data security in telehealth services should be the norm.

Emerging technologies like Al and digital health devices have the potential to expand access to health care without
negatively impacting patient privacy. Going forward, it is important to tether the conversations around the need for
U.S. federal privacy legislation with telehealth services. Debates around the importance of encryption are equally

Removing barriers to telehealth before and after COVID-19 17



important, especially as more individuals engage in personal conversations with doctors over their internet-enabled
devices. Seemingly, telehealth services will generate large quantities of data that must be protected when moving
between patient and provider. HIPAA privacy protections should still apply to these interactions, and the technical
cadence that encourages privacy-by-design should be encouraged by private sector device and apps makers.

Data security is also of high priority in securing sensitive, personal health data. Why encryption, without potential back
doors for invasive surveillance, matters is because it secures health data on a variety of applications and devices,
which will be important in the forthcoming conversations on digital health. In the end, when the U.S. emerges from
the mitigation of COVID-19, these questions and issues must be raised to ensure that both patients and providers
face minimal risk in the use of these tools.

CONCLUSION

Telehealth regulations have been debated over decades, starting with the technology’s early applications when it
was restricted to an SMS text or phone call. Today, telehealth has proven itself a viable supplement to an already
strained health-care system, where both medical providers and patients are seeking timely, effective, and robust tools
for early detection, primary care, and long-term evaluation. While progress was being made before the coronavirus
outbreak to adopt telehealth in states, the pandemic not only demonstrated its worth but also proved it necessary
to avert larger meltdowns in hospital systems and among medical professionals—even those whose work was
stopped due to social distancing.

The world will probably not return to the normalcy it once experienced before COVID-19—and neither should health
care. As Congress is charged with re-evaluating the leniencies permitted to health-care providers during this crisis,
federal lawmakers should also see the benefits. The same holds true for states that will need to reconsider lifting
boundaries on telehealth services to accelerate its transformational capabilities for patients and doctors.
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