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MISSION STATEMENT
The Hamilton Project seeks to advance America’s promise
of opportunity, prosperity, and growth.
We believe that today’s increasingly competitive global economy
demands public policy ideas commensurate with the challenges
of the 21st Century. The Project’s economic strategy reflects a
judgment that long-term prosperity is best achieved by fostering
economic growth and broad participation in that growth, by
enhancing individual economic security, and by embracing a role
for effective government in making needed public investments.
Our strategy calls for combining public investment, a secure social
safety net, and fiscal discipline. In that framework, the Project
puts forward innovative proposals from leading economic thinkers
— based on credible evidence and experience, not ideology or
doctrine — to introduce new and effective policy options into the
national debate.
The Project is named after Alexander Hamilton, the nation’s
first Treasury Secretary, who laid the foundation for the modern
American economy. Hamilton stood for sound fiscal policy,
believed that broad-based opportunity for advancement would
drive American economic growth, and recognized that “prudent
aids and encouragements on the part of government” are
necessary to enhance and guide market forces. The guiding
principles of the Project remain consistent with these views.
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NOTE: This policy memo is a proposal from the author. As emphasized in The Hamilton Project’s original
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Abstract
Workers with criminal records, in particular black and Hispanic males with criminal records, face many labor market challenges—
over and above the challenges faced by the larger population of low-skilled workers. Finding ways to improve employment
outcomes for individuals with criminal records is an urgent priority with implications for public safety, the economy, and families
of those with records.
New evidence documenting unintended negative consequences of one recent attempt to address this concern—Ban the Box laws
that delay employer access to information about applicants—should be considered as the policy discussion moves forward. As
policymakers continue efforts to address employment among workers with criminal records, it is imperative that they begin
with an understanding of how employers interact with job applicants who have criminal records. Accordingly, a multi-pronged
approach—inclusive of effective policies aimed at building workers’ skills, communicating their work-readiness to employers,
and promoting robust labor markets for low-skilled workers—is necessary for improving employment outcomes for workers with
criminal records.
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CHAPTER 1.

Introduction

E

mployment has benefits that go beyond the obvious.
Work—or the loss of work—has been shown to have
impacts on mortality (Sullivan and Von Wachter
2009), happiness (Blanchflower and Oswald 2004), criminal
activity (Heller 2014; Schnepel forthcoming; Yang 2016), and
even the subsequent earnings and social assistance accrued
by workers’ children (Oreopoulos, Page, and Stevens 2008).

younger women are less likely to be low skilled than their
older counterparts, low-skilled men comprise between 35
and 40 percent of the workforce within each age bracket (see
figure 1). Low-skilled workers receive much lower wages and
are employed at lower rates than are high-skilled workers.

Unfortunately, the labor market in the United States can
often be a difficult and inequitable environment for workers
from a variety of demographic groups: those with limited
education, black and Hispanic workers, and individuals with
criminal records. All of these groups face distinct challenges.
Understanding the magnitude and the nature of these
challenges is essential to crafting effective policy solutions—
and may prevent harm induced by well-intentioned but
potentially counterproductive policies.

Black and Hispanic workers make up a larger share of lowskilled workers. Although the fraction of the black and
Hispanic prime-age labor force with four-year degrees or
more doubled from 1980 to 2015—increasing more quickly
than it did for white workers—their shares remain much
smaller: in 2015 43.2 percent of white prime-age workers
had a college education, compared with 29.2 percent of black
workers and 18.7 percent of Hispanic workers. Due to a wide
range of factors—including lack of access to quality schools—
black and Hispanic workers are also 1.7 times as likely to have
less than a high school education than are white workers.

Many individuals are engaged in the low-skill labor market:
43 million workers—34 percent of the prime-age labor
force—have only a high school degree or less. Whereas

In addition to the challenges of navigating a labor market
that increasingly disfavors low-skilled workers, many black
and Hispanic workers experience well-documented racial

FIGURE 1.

Percent of Adults in Labor Force with a High School Degree or Less, by Age Group
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Sources: U.S. Census Bureau (Census) and Bureau of Labor Statistics (BLS) 2015; author’s calculations.
Note: Limited to ages 25 to 64. High school degree includes high school diploma and GED.
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discrimination in hiring even after educational and other
differences are taken into account. Legal prohibitions of such
discrimination can be challenging to enforce, resulting in lowskilled black and Hispanic workers additionally contending
with the separate disadvantages conferred by lower levels of
education and racial discrimination.
In addition—as is the focus of this document—workers
with criminal records are penalized in the labor market.
This discrimination occurs for a number of reasons, but
many researchers have specifically examined the possibility
that employers use criminal record information to make
inferences about the employability of a given worker. Even
conditional on educational attainment, workers’ productivity
varies greatly. Individuals with criminal records may be
systematically different than their counterparts with the
same education level; that is, for some employers having a
record is correlated—not in every case, but on average—with
a variety of negative traits that reduce individuals’ work
readiness. Employers have a strong incentive to hire only the
applicants who they perceive will have a highly productive
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match to the firm, given that it is time consuming and costly
to employ workers who turn out to be ill-suited for the job.
Information about criminal records can, in the view of many
employers, help them to learn which applicants are and are
not employable.
In this policy memo I lay out five principles that, if effectively
implemented, can guide efforts to improve outcomes
for workers with criminal records. First, it is important
to increase availability of jobs for low-skilled workers.
Building and communicating work readiness is also of
primary importance. In addition, reducing the perceived
cost of hiring a worker with a criminal record by insulating
employers from legal liability can be helpful. Finally, recent
research suggests that it is necessary to carefully weigh the
unintended consequences of regulations, such as Ban the Box
(BTB) legislation, that restrict collection of criminal record
information about potential employees. For firms that desire
such information, these regulations may harm younger black
and Hispanic low-skilled male workers.

CHAPTER 2.

Challenges in the Low-Skilled Labor Market
A DIFFICULT LABOR MARKET FOR LOW‑SKILLED
WORKERS

The labor market experience of low-skilled workers is often a
challenging one. Over the last few decades, it has become more
so, with wage inequality rising considerably (Clemens 2016;
Council of Economic Advisers [CEA] 2016). While the causes
of this development are debated—reflecting the effects of
technological innovation (Acemoglu and Autor 2010; Autor,
Katz, and Kearney 2008), offshoring and globalization (Autor,
Dorn, and Hanson 2013, 2016), and declining unionization
(Lee and Mas 2012), among other possibilities—it can be
largely understood as a shift in the economy’s demand for
labor away from low-skilled workers (CEA 2016). Regardless
of the causes, low-skilled workers (those with relatively little
education) have suffered as a consequence. While highskilled workers have experienced rising wages, male workers
with only a high school education saw their inflation adjusted
earnings drop 13 percent from 1979 to 2015.

As shown in figure 2, low-skilled workers have weak labor
market outcomes, with low wage levels and high rates of
unemployment.
However, differences in unemployment rates do not reflect
the fact that a declining share of the low-skilled population is
participating in the labor market (CEA 2016). Men with only
a high school education have experienced a 5.4 percentage
point decline in their employment-to-population ratio from
2007 to 2015, compared with a 1.3 percentage point decline
for men with at least a four-year degree over the same period.1
Today, among working-age men, fewer than three-quarters
of those with a high school degree and two-thirds of those
without a high school degree are employed (figure 3).
The low-skilled worker population also suffers
disproportionately from economic downturns. Hoynes,
Miller, and Schaller (2012) examined the effects of changes

FIGURE 2.

Hourly Wage and Unemployment Rate, by Education Level and Gender
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FIGURE 3.

Employment-to-Population Ratio, by Education Level and Gender
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Sources: U.S. Census and BLS 2015; author’s calculations.
Note: Limited to ages 25 to 64. The high school education level includes high school diploma and GED.

in the business cycle on employment among various
demographic groups and found that low-skilled workers—
along with black or Hispanic, young, or male workers—
are more likely than other workers to become unemployed
during a downturn.
Furthermore, to the extent that low-skilled workers have
lower incomes, they tend to be disproportionately impacted
by changes in the business cycle. Recent work shows that
lower-income households are more likely than higherincome households to experience a fall in their incomes
when the unemployment rate increases. The converse is
also true, however: as the labor market improves and the
unemployment rate falls, lower-income households are
more likely to experience an increase in their incomes than
are higher income households. Interestingly, this finding
holds across racial and ethnic groups. Furthermore, the
disproportionate impact on lower-income households might
have worsened over time: lower-income households were
more adversely affected by rising unemployment during the
Great Recession than they were during the booms and busts
of the 1980s (Bitler and Hoynes 2015).
Unfortunately, even the dismal combination of wage
stagnation, low employment rates, and disproportionate
harm from recessions paint too rosy a picture. Official
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U.S. labor market statistics calculated from the Current
Population Survey (U.S. Census and BLS 2015) exclude
those who are incarcerated. While this exclusion is sensible
for many purposes such as calculating wages, it leads to
an overestimate of the fraction of the population that is
employed, particularly for certain demographic groups. To
give a sense of how economically significant the omission of
the incarcerated is for understanding the labor market, figure
4 compares the official employment-to-population ratios
for black and white men aged 20–39 with adjusted versions
that include the incarcerated. For younger white men, the
impact of including the incarcerated is fairly minimal. For
younger black men, including the incarcerated lowers their
employment-to-population ratio by almost 4 percentage
points in 2014, suggesting that traditional calculations
substantially overestimate the actual employment experience
of young black men.
HOW EMPLOYERS THINK ABOUT HIRING

Having examined the overall labor market picture for lowskilled workers, it is now useful to think through the employer
side of the labor market. An understanding of employers’
incentives during the hiring process is helpful in thinking
through the consequences of policy related to low-skilled
workers and those with criminal records.

FIGURE 4.

Employment-to-Population Ratio, 1999–2014, by Race
With and Without Adjustments for the Incarcerated Population
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Sources: U.S. Census and BLS 2015; Bureau of Justice Statistics n.d.; U.S. Census Bureau n.d.; author’s calculations.
Note: Conventional labor force statistics exclude the incarcerated population. Limited to men ages 20–39.

A key goal for an employer is to hire workers who are well
suited to a given job. Of course, individual workers are
not perfectly interchangeable and, from an employer’s
perspective, vary tremendously in their suitability for a given
job. To some extent, hiring is a matter of finding the right fit
between the job’s requirements and the worker’s skills and
preferences. One worker could be a great fit for job X while
simultaneously being an unsatisfactory prospect for job Y.
However, workers also differ in ways that affect their
employability for a broad range of jobs. For example,
conscientiousness and punctuality are likely valuable
qualities in most jobs, leading firms to prefer workers with
these characteristics. Likewise, firms will generally prefer
applicants who perform well on tests of skills or intelligence to
those who perform poorly. In these cases, it is less a question
of the job-specific match and more a matter of a worker’s
general productivity level.
Unfortunately for employers, most of these characteristics
are not readily observable. Instead, employers use other
observable measures that correlate with, albeit imperfectly,
the underlying qualities they value. This is referred to in the
economics literature as “statistical discrimination.”

Consider, for example, the case of a prospective worker’s
educational attainment. Imagine that an employer wants to
hire a worker with a high skill level in math and reading.
One way to screen for these skills would be for an employer
to give all applicants a skills test. Another way—one that is
less costly to the employer—is to screen workers based on a
characteristic that is easy to observe and is highly correlated
with skill level: educational attainment. In other words, as
long as workers with higher levels of education tend to have
higher skill levels, a firm that is looking for high-skilled
workers will value the educational credential as a signal of
the quality of a potential worker’s true skill level.
Of course, test scores are closely related to educational
attainment. Figure 5 shows mean scores on a commonly
used skills test, the Armed Forces Qualification Test (AFQT),
expressed as percentiles, by level of education. Individuals
with less than a high school degree and those with only a
high school degree scored in the 19th and 41st percentiles,
respectively, while individuals with only a four-year college
degree scored in the 70th percentile. If an employer is looking
for a worker who scores at least in the 60th percentile on the
test, requiring a bachelor’s degree for applicants would be an
effective screening mechanism.

The Hamilton Project • Brookings

9

FIGURE 5.

Average AFQT Percentile Score, by Educational Attainment
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Employers are particularly reliant on educational attainment
when a potential employee does not have a lot of labor market
experience (Altonji and Pierret 2001), but as workers gain
more experience employers can also use information such
as prior work history to make more precise inferences about
quality.
It is important to stress that education, like most observable
characteristics, is only a rough measure of underlying skill.
For example, even within the group of individuals with fouryear college degrees, there is considerable variation in test
scores; figure 6 displays the mean test score along with the
25th and 75th percentile by educational attainment. Whereas
individuals with a four-year degree will have a higher score
on average than those with only a high school degree, there is
also a range of scores within each educational category. As a
result, there are some individuals with a four-year degree who
score lower than some individuals with only a high school
education. In other words, although educational attainment
is a strong predictor of skill level, it is an imperfect one.
Of course, educational attainment is not the only observable
measure that firms can use to learn about the productivity
and employability of workers. A wide variety of other signals
10
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are useful to firms. Participation in extracurricular activities
could indicate an ability to get along with others. Completion
of an employment-based reentry program might signal that
a worker with a criminal record is motivated and diligent
(Bushway and Apel 2012). When an employer observes
that an applicant is married, the employer might infer that
the applicant is above average in conscientiousness and
productivity (Cohen and Haberfeld 1991).
Another potentially valuable signal is a worker’s criminal
record. When an employer desires this information and it
is available, criminal history can provide information about
various hard-to-observe applicant qualities. Of course,
those with criminal records are not a random sample of the
population: in addition to having less education, individuals
with criminal records may disproportionately suffer from
higher rates of mental illness, substance abuse, and emotional
trauma than the average worker (Raphael 2011). In addition,
for some workers, criminal convictions might indicate that
an individual is less honest or trustworthy, or has violent
tendencies—particularly if those convictions were recent.
Again, any generalization or inference that an employer
makes can only be true on average, and could be inaccurate
for any specific worker. It is important to note that it may also

FIGURE 6.

AFQT Scores, by Educational Attainment
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fail to take into account the successful rehabilitation of many
individuals with criminal records. Unfortunately, as with
educational attainment and other observable characteristics,
some employers may still be motivated to use information
about criminal records as an imperfect substitute for direct
knowledge of hard-to-observe underlying worker qualities.
There is evidence that some employers consider a worker’s
race during the hiring process—a practice that raises serious
moral concerns and that is illegal under the Civil Rights Act
of 1964. Nonetheless, it can be quite difficult to enforce the
law, and unfortunately such discrimination appears to be
common: some research suggests an employer propensity to
discriminate against black and Hispanic job seekers.
Some of the most powerful evidence for racial discrimination
in the labor market comes from audit studies (Bertrand and
Duflo 2016; Bertrand and Mullainathan 2004; Neumark
2016). Audit studies are a powerful and increasingly common
way to observe market behavior because they have some of the
features of randomized controlled trials. In one type of audit
study approach, researchers send a large number of résumés
to employers, holding relevant job seeker characteristics
(e.g., previous work experience) fixed, while allowing some

characteristic of interest (e.g., race) to vary across résumés.
Differences in employer behavior on real-world job search
dimensions, like the rate at which employers ask applicants
to come in for an interview (known as the callback rate), are
then calculated for the different groups. These studies have
typically found substantially worse outcomes for non-white
applicants.
Another type of audit study involves the actual deployment
of coached applicants to job interviews. This research design
moves beyond the résumé sending of the previous group
of studies, allowing for the examination of face-to-face
interactions with employers. This design has some additional
drawbacks relative to the studies that exclusively use résumés,
notably that applicants are aware of the research design and
might adjust their behavior to conform to expectations about
the results. Such research also finds racial discrimination in
outcomes (Pager, Western, and Bonikowski 2009).
In many instances, racial discrimination occurs without
the injured worker’s knowledge, making antidiscrimination
enforcement difficult. Even when a worker recognizes
the discrimination and files charges alleging race-based
discrimination, it can sometimes be difficult to prove such
The Hamilton Project • Brookings
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discrimination. More generally, though some studies have
found that enforcement of the employment provision
of antidiscrimination law had beneficial effects on the
employment of black workers (Beller 1978; Leonard 1990), it
has been difficult for researchers to reach firm conclusions
about the impact of antidiscrimination enforcement
(Heckman and Payner 1989). In addition, much of the
relevant research was conducted prior to the Civil Rights
Act of 1991, which substantially changed antidiscrimination
enforcement.
Furthermore, racial discrimination is not always due to
employers’ choices: field experiments find evidence of racial
discrimination by customers. In a year-long field experiment
Doleac and Stein (2013) sold iPods online, randomly varying
the photo in the advertisement to show a dark- or lightskinned hand, which signaled the race of the seller. Black
sellers received substantially fewer offers, and the average
offer price they received was lower. Because buyers expected
to meet sellers in person, these findings suggest customers
prefer to interact with white sellers. These results help explain
how a worker’s race can affect her labor market outcomes
by reducing her apparent performance on the job, even if
employers are unbiased.

While some recent studies found that overt bias against racial
minorities may be declining (Lang and Lehmann 2012),
subtler forms of bias remain. In experimental settings, implicit
or subconscious racist sentiments appear to be related to
hiring decisions (Bertrand, Chugh, and Mullainathan 2005;
Rooth 2007; Ziegert and Hanges 2005), leading researchers to
suspect that those sentiments could be playing a role in the
actual labor market.
One reason that discrimination against black workers occurs
is statistical discrimination: employers use an applicant’s
race to infer other characteristics about the individual
in a manner similar to their use of education and other
characteristics described above. Note that while statistical
discrimination based on race is illegal, it can be difficult for
enforcement agencies to detect and prosecute such behavior;
such discrimination might provide an explanation for
the disparate employment patterns observed in the audit
studies described above. Unfortunately, this may result in an
increased tendency for some employers to use race as a proxy
for characteristics such as criminal history if they cannot
directly observe those characteristics.
Figure 7 shows the percent of men, by race and educational
attainment, who report ever having been incarcerated.

FIGURE 7.

Percent Ever Incarcerated, by Race/Ethnicity and Educational Attainment
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Percent Incarcerated, by Race/Ethnicity and Duration of Incarceration
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Importantly, criminal records are not uniform across races,
even within a given educational group. For instance, black
men with only a high school education are about 50 percent
more likely than their white counterparts to report having
ever been incarcerated.
Suppose that it is not possible for employers to observe
criminal records. An employer that is concerned about
an applicant’s criminal record might be inclined to engage
in the discriminatory practice of using race, or race and
educational attainment together, to infer the likelihood of
a criminal record, because these characteristics provide
information about that likelihood (though often imperfect
or even completely inaccurate). On the other hand, if it
is possible for an employer to directly observe criminal
history, then her desire to make a prediction based on race
or other characteristics is eliminated. In general, statistical
discrimination will be reduced if additional information
about those underlying characteristics is revealed.
Note also that among individuals with a criminal record there
is considerable variation in the experience of incarceration.
Figure 8 depicts the varying durations of incarceration by
race and/or ethnicity. Black men are particularly likely to
have been incarcerated for more than a year, whereas white
men are more likely to have been incarcerated for less than

three months. If employers are concerned not only about
criminal history, but also about time spent incarcerated—
which could reduce work readiness if it impairs interpersonal
skills or expands individuals’ criminal networks—they might
use race/ethnicity to proxy for time incarcerated when they
cannot observe the criminal history directly.2
THE HIRING PROCESS

Why do firms take the time to sift through job applicants
rather than hiring at random from applicants and firing
those workers who turn out not to be good fits? Employers
incur costs at each point of the interviewing, hiring, and
training processes—and additional costs if they decide to
fire a worker—costs they would like to minimize. To the
extent that a firm hires workers who are not well matched
to the job, and who subsequently quit or must be fired, these
costs increase still further when the firm has to go through
the process again with a new candidate. As a result, it is
worthwhile for an employer to invest in finding candidates
who are good matches before hiring them. Also, because
there are distinct costs at every stage of the hiring process,
employers have an incentive to make each step efficient. For
example, because interviewing candidates is costly, firms
screen applicants based on résumés or applications before
deciding which candidates to interview.
The Hamilton Project • Brookings
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FIGURE 9.
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Similarly, it is worth some cost of interviewing, checking
references, and doing other pre-hiring tasks before extending
an offer to a candidate, because the extra information gathered
at this stage is expected to improve the match quality between
the candidate and the job.
The hiring process is multistage, with costs that vary by stage.
Details vary across firms, because firms decide on their own
(subject to legal regulations) what information is important
to them in the hiring process, and generally can decide when
and whether to collect desired information. Nonetheless, it
is useful to characterize the process in a general way so that
we can consider the impacts of changing the information
available to a firm at different stages. First, an employer solicits
applications by posting a job vacancy. Second, typically after
waiting to receive a sufficient number of applications, an
employer reviews applications and decides who to contact
regarding an initial interview. Following this first contact and
interview, the employer either schedules additional rounds of
interviews or makes a hiring decision. The employer can, in
principle, request and evaluate additional information about
applicants (e.g., criminal records, personality tests, drug
tests) at any stage. Finally, following hiring, the new employer
must train the employee during the initial weeks and months
of employment. Figure 9 depicts this sequence.
Whenever an employer seeks to hire a new employee, it
faces substantial costs: in addition to the costs of training,
there are opportunity costs such as the time and resources
spent interviewing and recruiting potential staff as well as
disruption to ordinary firm activities. In anticipation of these
14
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costs, employers are motivated to selectively hire workers who
they expect to be more productive; in other words, employers
are willing to pay the upfront costs associated with hiring
if those costs are matched by a corresponding future payoff
from a productive new employee. Firing costs work similarly:
firms are motivated to avoid ill-suited hires in order to avoid
the necessity of discharging a low-productivity worker.
Recent research using European data suggests that hiring
costs are substantial. For a middle-skilled worker, the average
expense of bringing on a new employee is the equivalent of
16 weeks of wages (Muhlemann and Leiser 2015). The costs
associated with hiring a low-skilled worker are somewhat
lower but still substantial. Another study, focusing on a
different set of costs measured in different data, found that
the average overall expense was three to five weeks of wages
(Dube, Freeman, and Reich 2010).
The timing of information also matters for firms’ behavior.
Suppose a firm is convinced that no worker with a criminal
record is a good fit for a particular position. If criminal
background is revealed at the application stage, then the
firm can screen such applicants out before the interview
process. If the information is not revealed until just before
an offer is made, in some cases the firm will have wasted
resources on recruitment and interviewing, as well as on
being understaffed by the time that the employer discovers
the criminal record information. If information on criminal
history is not available until the end of the process, these costs
give employers an incentive to avoid interviewing applicants
they believe are likely to possess criminal records. On the

other hand, if a firm typically statistically discriminates
against applicants with criminal records, then it may be the
case that delaying access to criminal history leads the firm
to hire some work-ready individuals with criminal records.
When a firm gathers more information during the hiring
process—for example, in face-to-face interviews—applicants
with criminal records may have a chance to signal their
work-readiness, and distinguish themselves from the average
person with a criminal record. In this way, some applicants
with criminal records may be hired who would not have been
if the information were revealed earlier in the process (see
further discussion in Pager, Western and Sugie, 2009).
EMPLOYMENT EFFECTS OF INFORMATION AVAILABLE
DURING HIRING

Over the past few decades, various sources of information
relevant to hiring have gradually become available.
Researchers have found that employers adopted innovations
like personality tests, drug tests, credit checks, and
criminal record checks once they became cost-effective,
and—because some labor market discrimination is in fact
statistical discrimination— these practices reduced racial
discrimination in hiring. When more-precise information
is available, employers may be less inclined to engage in
discriminatory hiring or screening practices (i.e., by using
race a proxy for underlying work readiness); as a result,
statistical discrimination based on race falls as it becomes
easier for an employer to assess the suitability of an individual

applicant. The new practices helped employers to screen
potential employees with greater accuracy, thereby avoiding
hiring and firing costs associated with unsuitable hires.
Research on the impacts of drug testing is consistent with
this theory. Wozniak (2015) considered the effects of laws that
prohibited or encouraged drug testing by employers, finding
that when employers were able to administer drug tests, they
were more likely to hire low-skilled black men, and black
employment increased by 7–30 percent.
Bartik and Nelson (2016) conducted analogous research
regarding the availability of credit checks. They found that
when credit checks were banned, black job seekers were
7–16 percent less likely to find a job, indicating that allowing
credit checks helped to reduce discrimination based on
race.3 Criminal background checks are another means of
obtaining information about applicants. Holzer, Raphael,
and Stoll (2006) considered whether a firm’s use of criminal
background checks increased the likelihood that it hires black
workers. Among firms that stated they were unwilling to hire
ex-offenders, firms that conducted criminal background
checks were more likely to hire black workers.
Checking criminal records became much less costly during
the 1990s as database technology improved and Internet
access grew. This development provided an opportunity to
test the effect of adding criminal history information to the
job application process. Using data on young adults from

FIGURE 10.

Map of Cities, Counties, and States That Have Enacted BTB Policies,
as of December 2015

Source: Doleac and Hansen 2016.
Note: Jurisdictions with BTB policies at the state, county, and city level are indicated in green, blue, and orange, respectively.
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the NLSY, which includes self-reported criminal history
information as well as labor market outcomes, Finlay (2009)
found that making criminal records available reduced
employment for people with criminal records. He also found
suggestive evidence that employment outcomes improved for
non-offenders from highly offending groups. These results
are consistent with a previous analysis by Bushway (2004),
using cross-sectional data on access to criminal records.
Considered as a whole, the evidence on information
availability and labor market discrimination suggests that the
ability of firms to request more information—not less—has
the potential to mitigate racial discrimination and increase
employment among disadvantaged groups, specifically lowskilled black or Hispanic men. When job applicants credibly
and directly reveal information on their criminal history,
drug use, or credit history, employers have less need to use
race or other broad demographic information as a proxy for
these underlying worker characteristics.
CASE STUDY: BANNING THE BOX

Ban-the-Box policies, which seek to increase employment
opportunities for people with records, have enjoyed
widespread support among community, political, and
business leaders across the political spectrum. Such policies
are known as Ban the Box (BTB) because they seek to remove
the box that applicants are asked to check if they have ever
been convicted of a crime. Many governments, businesses,
and institutions of higher education have voluntarily
agreed to stop asking about criminal history at the point
of job application, and over 100 organizations have joined
the White House’s “Fair Chance Pledge” to reduce barriers
to employment among those with criminal records (White
House 2015). Supporters of these efforts believe that they are
having a favorable impact on actual hiring practices, citing
increases in hiring of individuals with criminal records in
jurisdictions such as the District of Columbia and Durham,
North Carolina.
Beyond encouraging firms to voluntarily ban the box on
employment applications (see box 1), many state and local
governments across the country have restricted when it
is permissible for employers to ask about job applicants’
criminal histories. The first BTB policy was passed by Hawaii
in 1998, and jurisdictions across 34 states and the District
of Columbia have enacted a BTB policy in some form since
then (Rodriguez and Avery 2016). Figure 10 shows the cities,
counties, and states with BTB policies as of December 2015.
Depending on the details of the policy, BTB can apply to
public employers (at the level of government at which it was
enacted), private firms with government contracts, and/or all
private firms. Many are government administrative policies
rather than laws, though governments’ actions on this issue—
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along with public pressure—often encourage local private
businesses to voluntarily follow suit, even when they are not
legally required to do so.
During the same period, the EEOC issued guidelines about how
employers are permitted to use criminal history information
during the hiring process. In particular, it is illegal for employers
to have a blanket policy against hiring anyone with a criminal
record. Instead, they are to consider a job applicant’s record as it
relates to the requirements of the job.

BOX 1.

Voluntary Ban the Box Policies
A number of private employers have voluntarily reduced
or delayed their use of criminal record information
throughout the hiring process. The White House recently
urged private employers to “eliminate unnecessary
hiring barriers for individuals with criminal records”
(White House 2015). Those employers who answer
the call are not drawn at random from the business
world; they likely have attitudes towards workers with
criminal records that are relatively positive. When these
employers take up Ban the Box policies, the unintended
consequences discussed in Agan and Starr (2016), Doleac
and Hansen (2016), and similar research are less likely
to occur. In other words, when employers choose not
to ask about applicants’ criminal histories because they
have decided that criminal records are uninformative
about an applicant’s work readiness, this should have
unambiguously positive impacts for workers with
records as well as demographic groups with high rates
of criminal records.

As discussed, removing precise information about applicants’
work readiness when it is desired by firms may increase
statistical discrimination against disadvantaged groups.
Indeed, two new studies suggest that eliminating or delaying
the availability of criminal history information through
BTB policies may increase statistical discrimination against
groups that are more likely to have recent convictions—in
particular, young, low-skilled, black or Hispanic men.
Amanda Agan and Sonja Starr (2016) conducted a field
experiment in which they submitted thousands of job
applications before BTB laws went into effect in New Jersey
and New York City. The applications were all from young,
low-skilled men, but they randomized the applicant’s race
(indicated by stereotypically white and black names), the
duration of gaps in employment history, and whether they
had a criminal record (a property or drug conviction). They
then observed which “applicants” received callbacks from

FIGURE 11.

Criminal Records and Response Rates, before and after Ban the Box, by Race
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Source: Agan and Starr 2016.
Note: Callback rates are compared within businesses before and after a BTB policy went into effect.

employers requesting an interview. Before BTB, applicants
with criminal records received substantially fewer callbacks
than those without criminal records. Callback rates were
slightly higher for white applicants than black applicants
in each category, but the racial gaps were small. After BTB,
when criminal records were not observable, black applicants
were called back at a rate in between the black ex-offender
and non-offender rates from before BTB. White applicants,
meanwhile, were called back at rates slightly higher than
the white non-offender rate from before BTB (see figure 11).
That is, employers appeared to assume that black applicants
were a mix of ex-offenders and non-offenders, but that white
applicants were all non-offenders.
This experiment allowed the authors to carefully control for
the effect of race and criminal history, but the drawback of
an audit study is that fictional applicants cannot actually be
interviewed and hired. In particular, it is unclear if applicants
with criminal records who are called back will actually be
hired, since most employers will still run a background check
at the end of the hiring process. If employers do not want
to hire people with criminal records, they might reject exoffender applicants at that point.

To examine whether BTB’s effect on callbacks translates
into larger racial disparities in employment, Doleac and
Hansen (2016) use the variation in when BTB policies were
implemented across the United States as a natural experiment.
Carefully controlling for individual characteristics and
local trends in employment, Doleac and Hansen tested the
effect of state and local BTB policies on the probability that
individuals were employed. The authors focus on the group
most likely to be affected by BTB: young, low-skilled men.
These men are the most likely to have a recent conviction that
would concern employers, and so individuals in this group
who have recent convictions are the most likely to be helped
by the policy (because their records are hidden under BTB),
while those in this group who do not have criminal records are
the most likely to be hurt (due to statistical discrimination).
Figure 12 shows the effect on white non-Hispanic, Hispanic,
and black men.
Within the population of young, low-skilled men, both
black and Hispanic employment fell after BTB policies were
enacted—by 3.4 and 2.3 percentage points, respectively —
whereas white non-Hispanic employment was virtually
unchanged. This implies that the unintended consequences
of the policy are large. The negative effects of BTB were
The Hamilton Project • Brookings
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FIGURE 12.

Effect of BTB on Probability of Employment for Young, Low-Skilled Men, by Race
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Source: Doleac and Hansen 2016.
Note: The analysis spans the years 2004 through 2014.

largest during the Great Recession, suggesting that employers
are more likely to discriminate against broad groups (e.g., all
young black men) during slack labor markets. In addition,
there is some evidence that employers increase their hiring of
older black men and low-skilled white men after BTB policies
are enacted. Both groups are appealing to employers that want
to avoid hiring individuals who were recently incarcerated;
when criminal histories are unobservable, employers appear
to substitute toward these groups.4
Since the majority of our nation’s BTB policies have been
enacted within the last three years, the body of literature
available to assess the efficacy of the policy is very limited.
However, the findings to date support the results of previous
work exploring the effects of increased information
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availability on labor market discrimination. Unfortunately,
when the information is desired by firms, hiding or delaying
criminal history information appears to increase, and not
decrease, discrimination against individuals without criminal
records who belong to groups that are more likely to have
recent convictions. In other words, the new research finds
that racial discrimination becomes more likely in the wake
of policies that make it more difficult for firms that desire
criminal record information to obtain it. It is possible that
BTB helps those with criminal records, though there is not yet
any rigorous evidence that BTB increases employment for this
group. However, BTB also negatively impacts racial minorities
without a criminal record, and the net effect is a reduction in
employment for this already vulnerable population.

CHAPTER 3.

Principles for Helping Individuals with Criminal Records

T

he challenges facing low-skilled workers—and
particularly low-skilled workers with criminal
records—are pronounced. To increase successful
labor market reentry for workers with criminal records, I
present five guiding principles.

records from obtaining occupational licenses and from
working in particular sectors. Many of these regulations
have questionable public safety benefit, but severely limit the
opportunities available to low-skilled workers trying to enter
the labor market (Bushway and Sweeten 2007; Raphael 2011).

1.	I ncrease

2.	Focus on Building Work Readiness

Availability of Jobs for
Low-Skilled Workers

The first step to increasing employment for low-skilled
workers—including individuals with criminal records—is
to make sure low-skilled jobs are available. As workers with
criminal records are hired, they develop substantive skills
and work experience that improve their future employability
and earnings potential. In particular, work experience serves
as a credible signal of productivity that can eventually
outweigh the negative signal associated with a criminal
record.
Achieving the sort of labor market that puts workers with
records into this virtuous cycle can be difficult, of course.
Tight labor markets, characterized by many job vacancies and
relatively few unemployed workers, are particularly helpful
in encouraging employers to give serious consideration to
applicants they might otherwise avoid. We know that tight
labor markets disproportionately benefit low-skilled workers
(Hoynes 2000), and, by extension, many workers with
criminal records. There is therefore a role for monetary and
fiscal policy at the national level and fiscal stimulus at the
local level to broadly strengthen labor markets (ChodorowReich et al. 2012; Ramey 2011; Serrato and Wingender 2016).
Apart from monetary and fiscal policy, jobs programs
specifically for low-skilled workers could be better designed
and more broadly available. Jobs-of-last-resort programs,
recommended by Smeeding (2016) and others, could give
those with criminal records work experience until they are
able to find private sector employment. Along similar lines,
summer jobs programs for disadvantaged youth have been
shown to endow participants with valuable skills and reduce
their likelihood of acquiring criminal records (Heller 2014).
In addition, state and local governments should reconsider
regulations that currently prohibit individuals with criminal

Even when low-skilled jobs are available, many people
with criminal records do not have the necessary training
or soft skills to make them productive employees. Building
skills so that these individuals can acquire and maintain
gainful employment is key to successful reintegration.
Unfortunately, there is a limited research base available to
guide policy efforts on this front.
Evaluations of job training programs are relatively numerous,
but they can have limited relevance to the problems faced by
workers with criminal records. Still, a number of training
programs have had beneficial effects. For instance, the U.S.
Department of Labor’s Job Corps increased earnings for
young people (albeit temporarily) while reducing their arrest
and incarceration rates (Barnow and Smith 2015; Schochet,
Bughardt, and McConnell 2006). A number of other job
training programs have had similarly positive impacts
(Greenstone and Looney 2011).
However, effective programs targeting people with criminal
records will likely need to address several dimensions of
individuals’ lives, including the need for stable housing
and access to medical care (particularly mental health care
and substance abuse treatment). The evidence on programs
specifically targeting this population is extremely limited.
There are some excellent experimental evaluations that
consider the effects of reentry programs, but many find
limited effects on recidivism and employment (Cook et
al. 2014; Redcross et al. 2012). One recent meta-analysis of
educational programs delivered to incarcerated individuals
found large reductions in recidivism, although there was
only weak evidence of positive effects for post-release labor
market outcomes. Those results are promising, but were
based on only a few studies that had experimental or quasiexperimental designs (RAND 2013). Overall, we need much
more evidence on what works to improve reentry outcomes.
The Hamilton Project • Brookings
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Across the country, reentry programs are implemented based
on best practices with no rigorous evaluations, and this is
hampering our ability to identify and scale effective programs.
Programs should be implemented using experimental designs
that randomly assign eligible individuals to participate. It is
likely that different types of interventions will be useful for
different categories of ex-offenders—for example, young
vs. old, violent vs. nonviolent, and those with and without
histories of substance abuse. Future research should focus
on identifying scalable programs that can cost-effectively
address the needs of these diverse groups.

3.	Communicate Work Readiness to

Employers
Employers often know relatively little about job applicants,
leading those tasked with hiring to rely on measures the firm
considers important like educational attainment, criminal
record information, and drug tests that provide some
information about applicants’ potential productivity. When
some of these measures are unavailable, employers might
discriminate broadly against racial groups that they believe
contain many applicants with (for example) criminal records.
Regardless of the crude signals employers use to screen
workers, it is important to help low-skilled workers—and
workers with criminal records—to credibly communicate
their job readiness.
In particular, it can be beneficial for job seekers to
communicate their unique suitability for specific tasks. In
this way, signals of work readiness become a positive-sum
policy, with employers and workers finding the unique
matches that make sense given workers’ abilities and
employers’ needs. Increasing the information available to
employers is integral to this process: it helps employers to see
beyond a criminal record to the potential inherent in the job
applicant. Job training, apprenticeship, and other programs
that result in the acquisition of a high-quality certificate,
often tailored to particular types of employment, can play an
important role in facilitating this communication between
workers and firms.

4.	Reduce the Cost of Hiring People

with Criminal Records
Concerns about negligent hiring lawsuits can discourage
employers from hiring individuals with criminal records.
State laws (and EEOC guidelines) typically require
employers to consider applicants’ criminal histories in the
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context of the job for which they are applying, and to use
reasonable judgement in determining whether particular
convictions signal that an applicant poses an unnecessary
risk. Insufficient guidance is provided as to what constitutes
due care in hiring. A criminal history that seems unrelated at
the time of hiring might appear to be a red flag in hindsight,
providing the basis for a lawsuit that could be catastrophic
for a business owner. In this context, hiring someone with
a criminal record carries higher expected costs than hiring
someone without a record, thus discouraging employers from
giving applicants with criminal records a chance. Providing
more clarity about which types of records constitute a risk
could increase employers’ willingness to hire ex-offenders.
There are a few ways to provide this clarity. For instance,
court-recognized employability certificates issued by several
jurisdictions shield employers from negligent hiring lawsuits
based on a certificate holder’s criminal history. Expanding
expungement of criminal records could have a similar
effect, because expunged convictions cannot be used as the
basis for lawsuits. By clarifying which criminal histories
constitute a liability risk to employers and which do not, the
government can reduce employers’ reluctance to hire people
with criminal records.

5.	Carefully Weigh the Impact of

Unintended Consequences of
Employer Regulations
Well-intentioned efforts to improve labor market outcomes
for workers with criminal records might have unintended
negative consequences. For instance, BTB policies delay
employers’ acquisition of information about the criminal
record status of applicants. Proponents believe that BTB
allows workers with criminal records to advance further
through the hiring process, thereby gaining a fair opportunity
to demonstrate their suitability for employment, particularly
through face-to-face rapport building with prospective
employers.
However, recent research suggests that careful study of new
employer regulations is necessary to ensure that young, nonwhite workers without criminal records are not harmed by
BTB requirements, as may occur if employers use race as a
proxy for criminal history when they cannot easily observe an
applicant’s criminal record (Agan and Starr 2016; Doleac and
Hansen 2016). Of course, encouraging firms to voluntarily
remove the criminal history box from their applications
is a different matter, as explained in box 1. Understanding
the impact of proposed policy reforms on both workers and

employers is essential to ensuring that policies are effective
in achieving their goals and do not have large unintended
negative effects for other workers.
To reach the policy goal of increasing employment for people
with criminal records, policymakers and regulators should
consider other policies that could potentially produce even
greater benefits for people with criminal records, with fewer
unintended costs.
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Endnotes

1.

Participation for those with less than a high school degree has been
relatively stable, albeit at a low level. This likely reflects the increasing
share of that group that is foreign born; low-skilled native-born
Americans have much lower labor force participation than their foreignborn counterparts (U.S. Census and BLS 2015; author’s calculations).

2.

On the other hand, black men experience criminal justice consequences
that are disproportionate to their rates of criminal activity (United States
Sentencing Commission 2012), potentially reducing the usefulness of
black men’s criminal record information to firms.

3.

The introduction of personality tests designed to measure characteristics
like conscientiousness and extroversion, by contrast, did not reduce nonwhite employment, as many had feared, but it also did not increase it
(Autor and Scarborough 2008).

4.

A third study (Shoag and Veuger 2016) compares employment outcomes
for low-skilled black men living in high-crime neighborhoods (who the
authors assume are more likely to have a criminal record) with those
living in low-crime neighborhoods (who they assume are less likely to
have a criminal record). While this study uses less-precise variation in
BTB laws and employment (annual instead of monthly data), it finds
that the employment gap between these two groups decreased after BTB,
suggesting that employers now treat those with and without records more
similarly. The study does not consider effects on young men, specifically;
it considers BTB’s effects on the working-age population as a whole,
despite the likelihood that BTB’s effects vary with age. That said, the
results are consistent with the findings in Doleac and Hansen (2016) and
Agan and Starr (2016).
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Highlights
Jennifer L. Doleac of the University of Virginia offers five key principles for helping individuals with criminal
records successfully navigate the low-skill labor market. She also discusses the wider range of labor
market challenges faced by low-skilled workers.

The Principles
Principle 1: Increase availability of jobs for low-skilled workers
Principle 2: Focus on building work readiness
Principle 3: Communicate work readiness to employers
Principle 4: Reduce the cost of hiring people with criminal records
Principle 5: Carefully weigh the impact of unintended consequences of employer regulations

FIGURE 4.

Employment-to-Population Ratio, 1999–2014, by Race
With and Without Adjustments for the Incarcerated Population
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