
T
he subt ext  of  Tit le IX
o f  t he  Educ at ion
Amendment s of  19 72
as it  applies t o int ercolle-
giat e sport s could easily  be
“ Bear Bryant  in t he age of  post -
modernism.”  Bear Bryant , t he leg-
endary coach of  t he powerf ul

Universit y  of  Alabama f oot ball t eams of  t he
1960s, 1970s, and early 1980s, is remembered in
facult y circles for his quick assessment  of  how
at hlet ics and academics should be ordered in high-
er educat ion. In response t o quest ions about  how
t he at hlet ic depart ment  could just ify it s indepen-
dence f rom t he usual regime of  academic delibera-
t ions, Mr. Bryant  of fered t hat  it  was unlikely t hat
50 ,000  people would show up t o wat ch an English
professor give a final exam.

A cent ral t enet  of  post modern philosophy is
t hat  few immut able canons or absolutes exist .
What  becomes t he cont rolling norm is great ly
af fect ed by who is given a place at  t he t able where
t he norm is discussed. Tit le IX present s a st ellar
example of  t hat  perspect ive as it  applies generally
t o federal law and regulat ion.

For virt ually all t he hist ory of  college sport s, all
t he seat s at  t he t able have been occupied by
men—and not  a part icularly broad cross sect ion at
t hat . For t he first  one hundred or more years of
college sport s, t here were no women’s sport s.
“ College sport s”  meant  men’s sport s.

Moreover, at  schools where foot ball is t he
import ant  sport , t o be invit ed t o t he t able one had
t o be a believer in t he primacy of  foot ball and in
t he unimport ance of  virt ually everyt hing else. At
some schools, t he sport  t hat  defined t he at hlet ic
depart ment ’s mission was basket ball, but  t he
ordering of  t he world was comparable.
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While Tit le IX and it s mandate
of  increased opport unit ies for
women has been around for 25
years, t he group at  t he t able
has not  changed much. Even
t oday, one does not  become an
athlet ic direct or in a subst ant ial
program wit hout  underst anding
t hat  t he revenue sport s, which
means one or bot h of  t he t wo
dominant  men’s sport s, come

first . While t his realit y of  foot -
b al l  and  baske t b al l  as t he
defining influence is most  apt
for t he 40  or so largest  pro-
grams in each sport , it  is also
relevant  for smaller programs.
Both cult urally and economical-
ly ,  t he t w o  m en’ s revenue
sport s cast  a long shadow. For
example, Brown Universit y, not
a t r ad i t ional  sp o r t s  pow er
house, admirably sponsors more

t han 30  men’s and women’s
sport s. But  in a recent  year, 42
percent  of  it s budget  went  t o
t hree men’s sport s—f oot ball,
basketball, and ice hockey.

A  C h i l l y  R e c e p t i o n
As an example of  t he prospect s
of  change t hrough regulat ion,
t he recept ion of  Tit le IX in col-
lege sport s is not able. Af t er 2 5

years, only t hree dozen of  t he
t op 300  programs are in com-
pliance. Women receive less
t han 4 0  percent  o f  at hlet ic
scholarships. Cert ainly at hlet ic
opport unit ies f or  women are
g r eat er  t han  t hey  w er e  in
19 70 , when t hey were virt ually
nonexist ent . But  t he lack of
com p l iance  w it h T i t le IX is
remar kable, especially  g iven
t he relat ively swif t  embrace of
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gender int egrat ion in college
enrollment  and t he slower, but
sub s t ant ia l ,  in t eg r at io n  o f
many facult ies. Today 55  per-
cent  o f  undergraduat e st u-
dent s are women, for example.
In t he next  decade, t he number
is slat ed t o rise t o 6 0  percent .

Who is at  t he t able does
seem t o make a d if f erence.
Im ag ine,  f o r  exam p le,  t hat
inst ead of  a group dedicat ed t o
preserving and prot ect ing t he
foot ball or basket ball program,
budge t ary  al locat ions w ere
made by a body t hat  included
f o r m er  w o m en  at h le t es ,
t uit ion-paying parent s of  young
women at hlet es, and a repre-
sent at ive f rom t he Women’s
St udies facult y. Would women
at h let es t r av el ing  t o  away
games sleep t wo t o a bed, f our
t o  a room, while t heir male
count erpar t s are given sepa-
rat e beds in double rooms, as
has been common? Whet her
t he 100  st udent s on t he foot -
ball t eam should be consuming
more t han half  of  a $20  million
at hlet ic budget , which is t ypi-
cal in big-t ime programs, would
no t  g o  unq ue s t io ned .  No r
would we likely see a cont inua-
t ion of  t he pat t ern at  smaller
sc hoo ls w her e t he am ount
spent  per player on f oot ball
exceeds t he amount  spent  per
t eam for most  women’s sport s.

The hist ory  of  t he nonimple-
ment at ion of  t he st at ut e has
been int erest ing. As one early
indicat ion t hat  change would
no t  be  e asy ,  t he Nat ional
Collegiat e At hlet ic Associat ion,
t he body t hat  serves as t he
universit ies’ surrogat e in mak-
ing sport s policy, fi nanced a
major legal challenge t o t he
regulat ions adopt ed under t he
st at ut e. Again, t hat  st rat egic
decision was not  made at  a
t able where women part icipat -
ed f reely.

Pr esent -day  resist ance t o

Tit le IX is not able for it s rhet or-
ical int emperance. The head of
t he American Foot ball Coaches
Associat ion has described t he
advocat es of  increased oppor-
t unit ies f or  wom en as “ t he
enemy”  and suggest ed t hat
t hey are “ out  t o get ”  f oot ball.
A common ref rain f rom coaches
in men’s wrest ling, swimming,
and gymnast ic t eams, all sport s
t hat  have experienced waning
fort unes in recent  years, is t hat
Tit le IX is “ promot ing discrimi-
nat ion.”  From t heir perspect ive,
money is being t aken f rom t he
less v isib le men’s sport s t o
expand women’s programs. The
par t icular  rhet or ical fl our ish
t hat  rallies t hese groups is t he
declarat ion t hat  present  poli-
cies under Tit le IX are “ af f irma-
t ive act ion” —a not -so-subt le
at t empt  t o push t he claims of
women for recognit ion of  t heir
at h let ic aspirat ions int o  t he
swirl of  anger t hat  makes racial
preferences such a polit ical hot
spot .

While t he af f irmat ive act ion
charact er izat ion has got t en
wide play in t he sport s press, it
is not  a part icularly accurat e or
t hought ful one. It  seems odd
t hat  a regulat ory  ef fort  int end-
ed t o move away f rom a regime
t hat  funded only men’s sport s
would be seen as af f irmat ive
ac t io n.  One  w o nd er s w hat
“ nondiscriminat ion”  means in
t h is  m ale-dom inat ed ,  once
male-exclusive environment .

A more plausible view is t he
perhaps t oo obvious point  t hat
if  t he number of  people laying
claims t o at hlet ic depart ment
funds grows significant ly  and if
t he t ot al amount  o f  money
spent  on at hlet ics does not
also grow—as it  should not  in a
world of  higher educat ion in
which legislat ures have been
cut t ing support  f or librar ies,
salaries, and educat ional facili-
t ies—t hen ev en  under  t he

most  nondiscriminat ory  alloca-
t ion of  funds, t radit ional men’s
sport s will not  be as lavishly
support ed as t hey were when
t hey were t he only sport s t o
support . Thus, t he rhet oric of
t he com plaint  seem s m uch
st ronger t han it s subst ance.

T h e  B e s t  T e a m s
M o n e y  C a n  B u y ?
To see how college sport s are
locked int o a budget ary  st ruc-
t ure t hat  favors t he t wo domi-
nant  men’s sport s and almost
cer t ain ly  ensur es excess in
t heir funding, let ’s again focus
on t he 40  or so big-t ime pro-
grams. Such at hlet ic depar t -
ment s really run t wo dist inct
sport s operat ions, one t hat  is
nonprofi t  and nonpr ofi t able,
t he ot her a highly  commercial-
ized vent ure t hrown int o t he
r oug h- and - t um b le w o r ld  o f
broadcast ing, Nielson rat ings,
and sponsorships. The former
concerns it self  w it h nonrev-
enue sport s, t he lat t er, t op-
echelon foot ball and basket ball.

The key insight  int o t he eco-
nom ic st ruc t ur e o f  co l lege
sport s at  t his level is t hat  t he
pot ent ial spending for t he t wo
commercialized men’s sport s
has no predefi ned rest raint .
These spo r t s w i ll  co nsum e
what ever funds are available.
Moreover, many of  t hose at  t he
foot ball-promot ing t able doubt
t heir  u l t im at e  cont ro l over
co st s.  Spend ing  levels ar e
of t en seen as what  compet i-
t ors are willing t o spend t o
claw out  a posit ion near t he
t op of  t he sport s pyramid.

Big-t ime at hlet ic programs
find t hemselves in a posit ion
t hat  is quit e unusual and quit e
isolat ing in t he general non-
c o m m er c ial  t h i nk ing  t h at
drives t he best  of  higher edu-
cat ion. The economic realit y
for t he at hlet ic depart ment  is
t hat  if  it  want s t o be compet i-
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t ive in t he commercialized col-
lege sport s scene, it  must  join
what  Berkeley sociologist  Harry
Edwards cal ls t he  at h let ics
arms race.

In f oot ball and basket ball,
but  not  in lacrosse or crew, t he
school t hat  spends t he most
wins t he most , and t he school
t hat  wins t he most  has t he
most  t o spend. If  a compet it or
builds a lavish st at e-of -t he-art
weight  room and hires an array
of  st rengt h coaches, t he home
t eam is inst ant aneously at  a
disadvant age. It  has lost  an
edge in it s abilit y t o recruit  t he
most  exquisit e t alent , t he t al-
ent  t hat  will ensure lucrat ive
t elevision cont ract s and ample
post -season receipt s.

For t hose at  t he budget ary
t able, t hen,  t he t r ick is t o
spend as lit t le money as possi-
ble on t he nonrevenue sport s
t o ensure maximum resources
for t he large and compet it or-
dr iven appet it es of  t he foot ball
and basket ball programs. One
recent  st udy  f ound t hat  f or
eve r y  new do l lar  spent  on
sport s at  big-t ime schools, only
5  t o 7 cent s went  t o nonrev-
enue sport s.

Hence t he problem. Tit le IX
support s furt her expendit ures
o n  no n - r ev en ue- p r o d u c in g
spor t s—exact ly  t he sor t  o f
ex p end i t u r es  t ha t  at h let ic
depart ment s do not  seek out
and do not  want  t o make. And
heaven forbid t hat  a program
moves willingly and generously
t oward t he goal of  equit able
opport unit ies for women. Such
a move is economic suicide.

Thus t he rhet orical lashes
delivered at  Tit le IX and t he
court s t hat  enforce it  are, in
essence, a plea t hat  t he t radi-
t ional ways of  doing business
cannot  be upset .

As an exercise in regulat ion,
Tit le IX is t hus quit e a chal-
lenge. Given who is at  t he t able

and given t he raw economics of
t he st ruct ure t hey have chosen
t o  em br ac e,  i t  is  naive t o
assume t hat  increased at hlet ic
oppor t unit ies f or women will
quiet ly and ent husiast ically be
added t o t he larger goals of
t he  a t h l e t i c  d ep ar t m en t .
Today’s low level of  compliance
wit h Tit le IX underscores t he
point . The desire f or great er
gender  equit y  is t he classic
case in which regulat ion, and
perhaps regulat ion t hat  is more
t han gent le nudging, is neces-
sary if  a larger object ive is t o
be achieved.

G e t t i n g  I t  R i g h t
T he  r a t h e r  m ean - sp i r i t ed
rhet oric t hat  f rames much of
t he cr it icism of  Tit le IX is usu-
ally  followed by t he sugges-
t ion t hat  t he U.S. Depart ment
of  Educat ion has done a bad
job in t ranslat ing t he general
goal of  t he st at ut e int o work-
able regulat ory rules. There is,
t hough, anot her view. And t his
is t hat  while change might  not
be welcome, as a vehicle f or
t urning t he ship  o f  co llege
sport s, t he present  Tit le IX
regulat ions may have got t en it
just  about  r ight .

The fi rst  issue undert aken
by t he regulat ions is t he mat -
t er of  “ how do we t ell?”  How
do we t ell whet her a school is
p r o v i d i ng  e no ug h  at h le t i c
opport unit ies for women? The
regulat ions, in ef f ect , specif y
t hr e e al t er nat iv es  t h r ou gh
which a school can show t hat
it  is being f air  in allocat ing
chances t o compet e bet ween
men and women.

The fi rst  t est  is a saf e har-
bor. If  t he school can show
t hat  t he percent age of  it s at h-
let es who are women is sub-
st ant ially proport ionat e t o t he
percent age of  wom en in it s
st udent  body, it  is in compli-
ance.  ( Ther e is a separ at e

quest ion as t o whet her  t he
women’s endeavors are being
adequat ely funded, but  t hat  is
secondary t o t he issue of  pro-
v id ing  suf f ic ient  oppor t uni-
t ies.)

If  t here is not  subst ant ial
p r o p o r t i o n a l i t y ,  t he n  t h e
schoo l is al lowed t o  show,
under t he second alt ernat ive,
t hat  it  has engaged in ade-
quat ely  p lann ing  and,  in  a
meaningful sense, is on it s way
t o providing suf f icient  oppor-
t unit ies for women. The t hird
pat h t o compliance is a show-
ing t hat  t he school is meet ing
t he ac t ual level o f  at hlet ic
int er est  am ong  it s women.
Thus, even if  t he level of  par-
t icipat ion by  women is less
t han “ subst ant ially proport ion-
at e”  t o t heir presence in t he
st udent  body, such a result  is
accept able if  all of  t he pot en-
t ial  f o r  w o m en’ s spo r t s is
sat isfied.

The common lit any f rom t he
f o o t b al l  t ab le  i s  t h at  t he
se e m in g  fl e x i b i l i t y  o f  t h e
t hree-part  approach is phony:
t here is really only  one t est —
t he government  simply  count s
noses t o see if  t here is “ sub-
st ant ial proport ionalit y.”  It  is
alleged t hat  p lanning under
t he second t est  is accept ed
only  if  it  is planning for sub-
st ant ial propor t ionalit y . And
t he  t h ir d  t es t  ev ap o r a t e s
because t here is no recog-
nized mechanism f or est ab-
lishing t hat  act ual int erest  is
less  t han  a p r o p o r t i o na t e
int erest .

There is, t hough, a great
deal more sensit iv it y  in  t he
regulat ions t han cr i t ics are
willing t o credit .

In f act , t he exist ing regula-
t ions are quit e deferent ial t o
self -det erminat ion by college
at h let ic  depar t m ent s. No t e
what  t he regulat ions do not
do. They do not , for example,
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order t hat  t he occupant s of
t he chairs around t he t able be
deposed. If  one want ed a t ime-
ly  and t emperat e response t o
Tit le IX, changing t he guest  list
probably  would have been t he
quickest  rout e t o t hat  end. But
t he regulat ions def er; t he deci-
sionmakers aren’ t  changed.

No r  d o  t h e  r e g u l a t i o n s
order an equal expendit ure of
dollars; not  all sport s need be
f unded equally . Nor is t here a
regulat ory  st andard t hat  sec-
ond guesses indiv idual deci-
sions t hat  a school’s coaches
and  at h let ic  adm inist rat or s
m ake.  Ther e is no  gener al
t est  of  “ reasonableness”  or
“ consist ent  good-f ait h com-
pliance,”  bot h plausible mea-
su r e s,  b u t  st an dar d s  t ha t
would int er ject  t he govern-
ment  deep int o t he conf er-
ence room at  t he fi eld house.

Rat her, t he approach of  t he
regulat ions is t hat  schools will
be j udged by  t heir  r esult s.
How a school get s t o t hose
resu lt s,  how it  ad just s t he
gender-ant agonist ic incent ives
in t he h ist or ical  budget ary
st ruct ure is up t o t he school.
A g ai n ,  am o n g  r e g u l a t o r y
opt ions, t his is hardly heavy-
handed, picky, or oppressive.

Properly  int erpret ed, “ sub-
st ant ia l  p r o po r t ion al it y ”  i s
s i m p l y  t he  g u i d e l i n e  t ha t
ensures t hat  a f oot ball-pro-
t ect ing school does not  begin
f rom a posit ion of  naysaying
and false pessimism. A healt hy
premise of  t he subst ant ial pro-
port ionalit y t est  is t hat  as a
societ y, we really  have very
lit t le idea how women’s sport s
will evolve, which will be popu-
lar, and by what  measure.

Locker rooms are now popu-
lat ed wit h many men who are
hig hly  co nfi dent  t hat  t hey
k n o w  o t h e r w i se .  A s  o n e
observer in t he Los Angeles
Times report ed, “ It  is unrealis-

t ic t o believe t hat  under any
circumst ances t he number of
women int erest ed in part ici-
pat ing in a sport s program in
high school or college will ever
approach t he percent age of
males t hat  are doing so.”

To t heir draf t ers’ credit , t he
exist ing regulat ions do not  t ry
t o  a n sw e r  w h at  w o m en ’ s
spo r t s w i l l  loo k  l i ke in  4 0
years. Rat her, t hey reflect  t he
signifi cant  insight  t hat  t he
pot ent ial f or women’s sport s
is so unexplored t hat  t here
can be no hard and fast  game
plan for ref orm.

What  would have been t he
response in t he locker room in
1 9 65  if  someone had assert -
ed, “ In t he f ut ure, at  some
m aj o r  s c h o o ls — St an f o r d ,
Colorado, per haps—women’s
basket ball w ill at t ract  more
f ans t han men’s basket ball” ?
Or, “ There will be women play-
ing compet it ive ice hockey in
college.”  Or , “ The number of
women playing collegiat e soc-
cer will go f rom v ir t ually zero
t o  8 ,0 0 0  in  l ess  t han  2 5
y ear s. ”  T hese  s t a t em en t s
would  have been m et  wit h
m o ans,  ho o t s ,  an d  t o w e l -
snaps. But  all t he predict ions
have proven t rue. It  seems
quit e correct  t hat  t he Tit le IX
regulat ions not  anoint  a “ con-
vent ional wisdom”  wit h legal
st at us.

But  what  if ,  w hen  m uch
more is said and done, it  t urns
out  t hat  t he degree of  int erest
in women’s sport s on a part ic-
ular campus is less t han “ sub-
st ant ial ly  propo r t ionat e”  t o
t he represent at ion of  women
in t he general st udent  body?
The current  regulat ions accept
t h a t  p o ss i b i l i t y  a nd  f u l l y
aut horize t hat  t he number of
women’s of ferings be limit ed.
The t hird t est  f or compliance
c l ear ly  c o n t e m p la t e s  t hat
t here can be downward adjust -
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ment s in of f erings based on a lack of  int erest .
What  t he regulat ions properly do not  allow is

f or an at hlet ic depart ment  t o announce t hat
“ women aren’ t  int erest ed.”  Nor should t he reg-
ulat ions be t aken t o aut horize a school t o sur-
vey it s women st udent s t o est ablish a lack of
int erest . On t hat  point , a magnificent  insight
emerged f rom t he init ial opinion of  t he federal
Court  of  Appeals in t he 1 993  Brown Universit y
case: such a survey does lit t le more t han mea-
sure t he ef f ect s of  prior discriminat ion against
women. Showing whet her women “ want ”  more
at hlet ic opport unit ies is going t o require a slow-
er and more nurt ur ing process.

Yes, t here may be women’s of f er ings t hat  are
less t han subst ant ially  proport ionat e, but  t he
just ificat ion f or t hat  out come must  be based on
exper ience, including long-t erm t r ial and error.
What  is not  given weight  is surmise, especially a
surmise of f ered by decisionmakers who are
under great  pressure t o pref er an unf avorable
f orecast .
A  S p e n d i n g  C e i l i n g  o n  B i g - T i m e
S p o r t s
The divisive rhetoric and rear-guard act ions against
Tit le IX have delayed a more balanced discussion of
how to move college sport s t oward gender equit y.
The problem that  athlet ic decisionmakers confront  is
fairly obvious: the unrest rained appet ites of foot ball
and basketball leave precious lit t le money for other
sports. The quest ion that  needs t o be most  t hought -
fully pursued is how to devise an alternat ive to t he
present  model t hat  causes the least  disrupt ion t o
men’s offerings. One choice rather obviously present s
it self.

Big-t ime college sport s now operat e under a
number of  NCAA-mandat ed part ial caps on expens-
es, t he most  import ant  of  which is t hat  no wages
can be paid t o t he players. A plausible next  st ep is a
comprehensive cap, a prescribed ceiling on expendi-
t ures in football and basket ball.

The benefit s of  such a cont rol are both lit erally
and figurat ively unt old. A cap frees up money t hat
can be used for ot her purposes. Not  only will Tit le IX
compliance now be easy at  most  schools, but  at h-
let ics may act ually come to support  t he school’s
educat ion vent ure rather t han det ract  f rom it .

And because of t he curious twist s in sport s eco-
nomics, t he final athlet ic product  might  actually be
improved. Wit h t he t op rest rained, as it  is in many
professional sport s leagues, t he number of  t eams
that  are “ compet it ive”  would increase. The cont est
for who is best  would great ly int ensify, result ing in
more consumer int erest .

At  the bot tom line, t he regulat ions under Tit le IX

require that  t he interest  in women’s sports should not
be declared weak before it  is fully born. We t ruly don’t
know what  we have in women’s sport s; we are only
now start ing t o find out . Tit le IX says no more than
that  women’s sports should be allowed a period of ade-
quately funded experimentat ion and explorat ion. The
topic very squarely on the t able is whether the athlet ic
department ’s response will cont inue to be resistance
and lit igat ion or a more product ive rethinking of what
lies ahead for college sport s in the 21st  century.
Perhaps a change in t he guest  list  is 
warranted. ■
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