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War on Terrorism 
 
A Legal Framework for Detaining Terrorists 
Enact a Law to End the Clash over Rights 
 
Background 
 
U.S. policy toward detaining foreign combatants remains murky six years after the 
September 11 attacks. The detention debate has been playing out in the federal court 
system, Congress, and, more recently, in the 2008 presidential campaign. A series of 
executive actions by the Bush Administration to create special detention procedures 
and facilities, including a detention center at Guantanamo Bay Naval Base in Cuba, has 
prompted rebukes by the Supreme Court, which, in turn, have led so far to two rounds 
of legislation. 
 
Developing rules for detaining suspected enemies engaged in unconventional warfare 
against the United States and its interests represent the core challenge facing 
American legal policy in the war on terror. 
 
Recommendations 
 
Specific elements of a long-term detention regime that should be supported by the 
next president include: 
 

 An impartial decision-maker in charge of making status determinations 
 Basic procedural protections for detainees, including the assistance of counsel, 

the ability to see and challenge a reasonable summary of the government’s 
evidence, and the ability to call witnesses 

 A written, public opinion explaining the basis for each status determination, and 
review of such determinations by federal civilian courts 

 For those deemed properly subject to detention, some form of regularized 
ongoing judicial review to ensure that continued detention is necessary and 
appropriate. 

 
Key Facts 
 

 As of November 2007, approximately 320 detainees are in Guantanamo 
 More than 450 detainees have been released or transferred from Guantanamo 

since the facility was opened in 2002 
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 The United States is going to be holding some numbers of these detainees 
outside the criminal justice system for some time to come.  

 
A full version of this proposal, as well as supporting background material, is available 
at www.opportunity08.org. 
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Opportunity 08 aims to help 2008 presidential candidates and the public focus on 
critical issues facing the nation, presenting policy ideas on a wide array of domestic 
and foreign policy questions. The project is committed to providing both independent 
policy solutions and background material on issues of concern to voters. 


