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Introduction 
The worldwide scandal spurred by the abuse of prisoners in Abu Ghraib, Guantánamo, 
Afghanistan and secret CIA prisons during the Bush Administration has been a stain on 
America’s honor and a catastrophe for our national image. Understandably eager to save 
innocent lives by breaking the resistance of a few Al Qaeda leaders, Bush and his aides 
went way overboard. Instead of crafting special rules to allow for exceptionally tough 
interrogations of those few leaders and maintaining strict limits to ensure that those 
interrogations stopped short of torture, the Bush team chose to gut the laws, rules and 
customs restraining coercive interrogations. They did this with a public bravado and an 
ostentatious disregard for international law that both scandalized world opinion and sent 
dangerous signals down through the ranks. These signals contributed to lawlessness and 
to confusion about what the rules were supposed to be. They helped open the floodgates 
both to CIA excesses widely seen as torture and to brutal treatment by the military of 
hundreds of small-fry and mistakenly-arrested innocents in Iraq and Afghanistan and of 
an unknown number of prisoners at Guantánamo. All this inspired widespread 
international and domestic revulsion and gravely undermined America’s political and 
moral standing and ability to work with some allied governments. 
 
The policies that led to this scandal were long ago largely abandoned by the Bush 
Administration itself. Years before President Obama took power, the former president’s 
lawyers stopped claiming for Bush the power in effect to nullify the federal law that 
makes torture a crime. While the administration did not concede that highly coercive 
methods including waterboarding, an infamous form of simulated drowning, are banned 
under current law, the CIA had discontinued that method after using it to help break three 
Al Qaeda figures in 2002 and 2003. And Congress adopted new restrictions on 
interrogation in the Detainee Treatment Act in 2005 and in the Military Commissions Act 
of 2006. The military, with sharp prods from Congress and the Supreme Court, got out of 
the coercive interrogation business entirely in 2006. 
 
But Congress, the media, and other critics have continued to focus so intensely on the 
sins of the past, particularly in light of President Obama’s release of the prior 
administration’s formal legal opinions on coercive interrogation, as to neglect serious 
analysis of what is at this stage a far more important question: What rules should govern 
future interrogations? In particular, what should our government do the next time it 
captures known terrorist leaders who likely possess information that could save lives yet 
who are fiercely determined not to divulge that information? Should the law prohibit CIA 
interrogators from using any coercion at all, as the Democratic-led Congress voted to do 
in 2008, and thereby reclaim some international good will by disavowing what may prove 
an important safeguard against terrorist mass murders? If not, then exactly how much 
coercion should Congress allow, using what interrogation methods, on what kinds of 
prisoners, and with what high-level approvals and congressional oversight? 
 
The new administration has so far offered answers to these questions that are at once bold 
and tentative. They are bold in the sense that they represent a virtually complete 
repudiation of what remained of the Bush Administration’s policies. The prior 
administration still permitted the CIA to hold detainees in secret sites away from the 
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prying eyes of the International Committee of the Red Cross and subject them to 
interrogation tactics not authorized by the military and—in some cases—in violation of, 
or at least in grave tension with, extant law. The Obama Administration, by contrast, has 
revoked the CIA’s standing detention authority and required that it comply with military 
interrogation policies, including an instruction not to “threaten or coerce” detainees. It 
has required ICRC access for all detainees. Whereas Bush spoke proudly and publicly of 
the “tough” interrogations he authorized, Obama emphasized in his inaugural address that 
“we reject as false the choice between our safety and our ideals” and stressed in his first 
address to Congress that “living our values doesn’t make us weaker, it makes us safer and 
it makes us stronger. And that is why I can stand here tonight and say without exception 
or equivocation that the United States of America does not torture.”1 He also stressed in a 
press conference this April that he did not regard coercive interrogation as having netted 
the United States intelligence benefits. “I put an end to these practices,” he said. “I am 
absolutely convinced that it was the right thing to do, not because there might not have 
been information that was yielded by these various detainees who were subjected to this 
treatment, but because we could have gotten this information in other ways, in ways that 
were consistent with our values, in ways that were consistent with who we are.”2

 
On the other hand, Obama’s new policies are tentative both in the sense that they are non-
statutory—accomplished through an executive order, not changes in the law itself—and 
in the sense that they may prove temporary. While the executive order creates a hard-line 
anti-coercion default policy for now, it also establishes a task force to study whether the 
CIA needs more flexibility in interrogation rules for the longer term. And Obama is free 
secretly to make exceptions to his order if ever a crisis arises in which he, like Bush, may 
consider coercion necessary.  
 
This essay deals fundamentally with the prospective question of how to amend American 
interrogation law to balance the need to avoid Bush-like excesses against the need to get 
intelligence from captured terrorists. It begins by examining some of the deceptions and 
evasions that frustrate candid discussion of coercive interrogation and torture. It then 
reviews the post-September 11 evolution of Bush administration policies on 
interrogation, the experiences of the CIA and the military, and the lessons to be learned 
from those experiences. It focuses, in particular, on two questions: Has coercive 
interrogation saved lives that could not have been saved through conventional 
questioning, either in the post-September 11 context or earlier in history? And is it 
inevitable that coercive methods, once allowed, will spin out of control? It then turns to a 
discussion of why, in our judgment, it is essential for Congress and the next president to 
craft decent, effective, democratically legitimate, internationally respectable interrogation 
laws for the future; of what those rules should forbid and authorize; and of how to handle 
exceptionally exigent circumstances that may call for violating the usual rules. 
 
There is no one best legal regime. Each possible approach to these questions has real 
costs. But America should be able to improve on the legacy of Bush. It should also be 
able to improve on the approach of human rights groups such as the American Civil 
Liberties Union, Amnesty International, and Human Rights Watch—and of Congress and 
the Obama Administration to date. Congress has moved from what-me-worry passivity 
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about coercive practices, to passing in December 2005 a law imposing virtuous-sounding 
but vague restrictions on interrogators without clear guidance, to voting in 2008 for far 
more stringent restrictions (a bill which Bush vetoed) without serious discussion of the 
costs and benefits of any of these approaches. And while the Obama Administration has 
not embraced such legislation, the executive order the new president signed does 
effectively the same thing.  
 
We, by contrast, favor a regime characterized by relatively stringent baseline rules but 
with flexibility built in for the most wrenching, highest-stakes cases. Without a firmer 
sense than the public record offers of the effectiveness of both mildly- and highly-
coercive interrogation techniques, any responsible policy proposal will necessarily be 
somewhat tentative. And our proposal could shift in a more or less restrictive direction in 
response to changed understanding of what “works” in interrogation. That said, in our 
view, it is essential that American interrogation policy be anchored in law. And at least as 
the record currently stands, that law should have the following contours:  
 

• The military should continue to ban all coercive interrogation, and the CIA should 
avoid it except in extraordinary circumstances, with vigorous congressional 
oversight to ensure compliance.  

• The CIA should retain the option of using mildly coercive methods such as 
threats, isolation, and disrupting sleep patterns—for carefully limited periods of 
time—on high-value prisoners who defy standard interrogation methods. 

• Highly coercive interrogation that falls short of torture should be off limits even 
for the CIA, with an important exception: Congress should reserve to the 
president and the attorney general the power to authorize the CIA to use highly 
coercive methods such as sleep deprivation and forced standing on a very small 
number3 of high-value prisoners if and only if the president and attorney general 
comply with detailed procedures to ensure restraint and accountability. 

• Torture should remain a crime in all circumstances, and the definition of torture 
should be tightened to reflect a more commonsense understanding of morally 
unacceptable coercion. If an emergency so dire should arise that the president or a 
subordinate feels compelled to cross (or arguably cross) the line into authorizing 
illegal torture, his only option should be to violate (or arguably violate) the law 
and chance the consequences. 

 

Deceptions and Evasions 
It’s not easy to have an honest conversation about this subject. The main reason is that 
many of us are so conflicted, in part as a matter of morality and in part because we know 
very little about how likely it is that coercion, up to and including torture, could elicit 
otherwise unobtainable, potentially life-saving information. 
 
The idea of torturing or brutalizing any fellow human being fills civilized people with 
visceral horror—even more horror, for many of us, than the idea of dropping bombs from 
on high that will bring torturous, agonizing deaths to countless innocents. Torture is 
condemned by the moral codes of all civilized societies. It degrades and can do severe 
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psychological damage to the torturers as well as those tortured. The natural human 
impulse is to say, “never.” But many of us have also heard of, or can imagine, dire 
circumstances involving so urgent a need to extract life-saving information from bad 
people that we might say “in this case, anything goes.” Indeed, when Americans were 
asked in an October 2005 Pew poll about whether “the use of torture against suspected 
terrorists in order to gain important information” could be justified, only 27 percent said 
“never.”4 And in an April 2009 CNN/Opinion Research Corporation poll of 2,019 
Americans—at a time of vast and sometimes blood-curdling publicity about harsh 
interrogations by the Bush Administration—50 percent approved the Bush approach, 
with 46 percent disapproving, even though 60 percent said some of the Bush procedures 
were a “form of torture.”5 Moral absolutes tend to founder in the turbulent seas of real 
life. Many of us therefore try to have it both ways by resorting to various deceptions, 
including self-deceptions and evasions. 
 
President Bush’s deceptions were especially large. He insisted not only that “we do not 
torture” but also that his policies treated all prisoners “humanely,”6 even as his top aides 
with his knowledge secretly approved such clearly inhumane, highly coercive 
interrogation methods as waterboarding to break suspected Al Qaeda operatives.7 Vice 
President Cheney trivialized waterboarding, versions of which were known at least since 
the Spanish Inquisition as an agonizing and terrifying ordeal, as a mere “dunk in the 
water.”8

 
Human rights activists and many in the media and elsewhere resort to various deceptions 
and evasions of their own to depict as virtually cost-free their position that American 
forces should never use coercive interrogation.9 Many absolutists seek to preempt candid, 
fact-based analysis of costs and benefits by glibly declaring that even apart from moral 
scruples, coercive interrogation is never—or almost never—the most effective way to 
obtain life-saving information. Many label as “torture” even interrogation methods that 
inflict only mild discomfort, not severe pain, on high-level terrorists against whom the 
government has a mountain of evidence. Many who accuse Bush and his top aides of war 
crimes also gloss over the difficulty of the choices that they faced, while misleadingly 
pretending that highly coercive interrogations are virtually unprecedented in U.S. history 
and that they have long been clearly illegal under both domestic and international law. 
 
Congress has also been less than forthright. Its leaders and members raised no serious 
complaints about coercive interrogation for years after September 11, despite CIA 
briefings of leading figures in both parties. When Senator John McCain and others then 
pushed through legislation in December 2005 banning the CIA from using “cruel, 
inhuman and degrading treatment” of prisoners under interrogation, they defined those 
terms far more narrowly than their colloquial meaning would suggest even as they tacitly 
reserved the right to trash the CIA if it failed to squeeze detained terrorists hard enough to 
prevent attacks. Worse, when the Democratic congressional leadership pushed through in 
February 2008, over McCain’s objection, a provision that would effectively prohibit the 
CIA from using even mild forms of coercion, almost all supporters of the ban grossly 
misled the public by concealing its unprecedented sweep.10
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The media have misled the public too. Almost without exception, the major news organs 
misrepresented this no-coercion-at-all provision as banning only the use of 
waterboarding, beatings, frigid cells, sexual humiliation, and other extremely coercive 
methods.11 In fact the ban would also have extended even to interrogation methods such 
as angry yelling, denying or threatening to deny hot food rations, and any and all other 
methods that “threaten or coerce” prisoners in any way—no matter how dire and urgent 
the calamities that might be averted. Bush’s veto of the bill drew widespread 
denunciations in the media, almost all of which again concealed the radical scope and 
novelty of the proposed ban.12 When Obama effectively implemented this sweeping 
prohibition through his executive order, the press once again largely ignored the 
magnitude of the policy change, treating it as a rejection of extreme interrogation 
techniques, rather than a requirement that the CIA use the Army Field Manual, as revised 
in 2006 to make interrogations gentler than ever before.  
 
Those of us who come down somewhere between the Bush Administration and the 
human rights activists are tempted to slip into evasions of our own. We abhor torture but 
want some latitude for the CIA to use highly coercive methods if necessary to squeeze 
timely, life-saving information out of those few prisoners most likely to have it. One 
temptation is to disavow “torture,” which is a federal crime, while gravitating toward 
very narrow definitions of it so as to leave room for highly coercive interrogations in the 
most dire and urgent emergencies. (This was carried to extremes in the infamous August 
1, 2002 Bush Justice Department “torture memo” that leaked in 2004.)  A second 
temptation is to cling to the perhaps unrealistic hope that a limited dose of coercion might 
break the resistance of and extract life-saving information from hardened terrorists 
without crossing the line by inflicting pain so severe as to constitute torture. A third 
temptation is to gloss over the difficulty of drawing clear lines between the theoretically 
small number of prisoners who seem most likely to have life-saving information and the 
many who just might have it.  
 
The hypothetical ticking time bomb scenario, in which a terrorist is known in advance to 
have information that could stop an imminent attack, is dismissed by many human rights 
activists and academics as an “intellectual fraud,” as one put it.13 In fact, coercive 
interrogation has sometimes prevented bombs from going off. But those occasions have 
been so rare as to be a dangerous paradigm for policymaking.14

 
To avoid any kind of deceptions or evasions in this paper, let us begin by defining our 
terms precisely. For purposes of this essay, 
  

• “Torture” refers only to governmental use of interrogation methods that fit the 
narrow definition in a 1994 U.S. law criminalizing any “act . . . specifically 
intended to inflict severe physical or mental pain or suffering . . . upon another 
person within [an agent’s] custody or physical control.” It is not torture under 
U.S. or international law to inflict pain that is not quite “severe.” Also, in an 
important narrowing of both international and popular usage, the 1994 U.S. law 
narrowly defines “severe mental pain or suffering” as “the prolonged mental 
harm” caused by methods including “the threat of imminent death” and 
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“procedures calculated to disrupt profoundly the senses or personality.”15 (The 
definition in the United Nations Convention Against Torture and Other Cruel, 
Inhuman, or Degrading Treatment or Punishment, which governs the U.S. 
government’s international law obligations, contains no such limitation on the 
meaning of “severe mental pain or suffering.”16 This means that some 
interrogation methods that amount to torture under international law and common 
usage are not criminally prosecutable as torture under American law.) 

• “Cruel, inhuman, or degrading” treatment (often abbreviated to CID, and herein to 
“near-torture”) refers to highly coercive methods that are not so painful as to be 
torture. CID is banned by the same U.N. convention that bans torture,17 and also 
by the 1949 Geneva Conventions. But U.S. domestic law—although not the 
Obama executive order—allows the CIA sometimes to use methods that many 
would call cruel, inhuman or degrading.  

• “Highly coercive” and “brutal” refer generally to methods that might reasonably 
be classified by some as torture and by others as CID. 

• “Mildly coercive” refers to threats, isolation, mild sleep deprivation and other 
interrogation methods that do not amount to CID or torture. 

 
There is much room for argument about which of these definitions best fits a particular 
interrogation method or combination of methods. Sleep deprivation, for example, might 
be mildly coercive, CID, or even torture depending upon how long the prisoner is kept 
awake and what else is being done to him at the same time. These definitions, however, 
are intended for purposes of discussion in this paper of different gradations of coercion 
that law and policy—if not always the public debate—treat differently. 

 

A Brief History of Post-9/11 Prisoner Abuse 
We don’t intend here to reprise the entire history of the Bush Administration’s approach 
to coercive interrogation. A brief overview, however, helps frame the contours of the 
current policy debate. 
 
Five days after the September 11 attacks, Vice President Cheney said on NBC’s “Meet 
the Press”: “We also have to work the dark side, if you will, the shadows, in the 
intelligence world . . . . It is a mean, nasty, dangerous and dirty business, and we have to 
operate in that area.”18 Looking back a year later, Cofer Black, former chief of the CIA’s 
counterterrorism center, said in testimony to the congressional intelligence committees, 
“After 9/11, the gloves came off.”19

 
Neither man referred specifically to interrogation. But that was a big part of their war 
plan. And they were not the only ones. It was a climate of extreme fear—in the context of 
which many people, even prominent liberals, were openly contemplating the perceived 
need for coercive interrogation.20

 
In our judgment, the administration was quite right to think about what degree of 
coercion was appropriate under the circumstances. But there was a right way and a wrong 
way to go about it. The administration could have urged Congress to enact judicious 
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modifications of the criminal justice and military interrogation rules to allow for a period 
of incommunicado and, if necessary, aggressive interrogation of suspected terrorists held 
overseas. Instead, Cheney, Bush and others began laying the groundwork for 
circumventing all domestic and international restrictions on tough interrogations and 
overriding even the 1994 federal law that made it a crime to torture prisoners. 
 
The path they took is now a familiar story. It started with the decision to deny the 
protections of the Geneva Conventions to Al Qaeda and Taliban detainees. This may well 
have been an accurate interpretation of the original understanding of the 1949 Geneva 
Conventions. But it was at odds with the views of human rights groups and many 
international law experts and drew strenuous objections from the State Department.21 (As 
discussed below, it was also rejected by the Supreme Court in June 2006.) It also 
departed from prior American policy of complying with Geneva even when compliance 
was not legally required. This decision was the legal and rhetorical foundation stone for 
the Bush program of highly coercive interrogations. Common Article 3 of the Geneva 
Conventions requires that prisoners protected by it “shall in all circumstances by treated 
humanely” and bans “violence to life and person, in particular…cruel treatment and 
torture; [and] outrages upon personal dignity, in particular humiliating and degrading 
treatment,” a ban that can be read as encompassing most or all coercive interrogation 
methods. All violations of Common Article 3 were then—and some are still—
prosecutable under the federal War Crimes Act of 1996.22 But Bush’s decision, codified 
in an order of February 7, 2002, swept away these legal impediments for more than four 
years.23

 
By eviscerating the rules instead of recognizing the need for occasional deviations from 
them, the administration ended up with highly implausible definitions of both torture and 
inhumane treatment that left ample room for abuse of all detainees, not merely those few 
whose seniority and real-time operational importance may actually have justified a 
measure of coercion. The result was to brutalize some small-fry and innocent detainees 
mistakenly seized as terrorists while degrading all legal restraints on excess. 
 
Events on the ground were also pushing in that direction—a combination of normal 
battlefield stress, post-September 11 desire for revenge and intense pressure to gather 
intelligence that might save American lives.  
 
By late 2001, U.S. soldiers in Afghanistan had begun brutalizing substantial numbers of 
detained Afghans and others in prisons at Bagram and Kandahar air force bases. Much of 
this prisoner abuse was freelancing by troops in the field, not part of any official policy. 
But some of it probably reflected in part the signals sent by administration rhetoric such 
as Cheney’s talk of “the dark side” and by the administration’s apparent lack of interest 
in putting a stop to the prisoner abuse. Some prisoners appear to have been murdered in 
custody.24  
 
There was, in short, a convergence going on between high-altitude policymakers keen to 
facilitate intelligence-gathering by relaxing the rules that restrain abuse, interrogators in 
the field who felt encumbered by those rules and some soldiers in the field as well with 
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sadistic impulses of precisely the type such rules are intended to restrain. 
 

The CIA’s Coercive Interrogation Program 
The capture in late March 2002 of Abu Zubaydah, a senior Al Qaeda logistics man, 
focused high-level attention on specific interrogation methods. Abu Zubaydah had been 
shot three times and severely wounded during the battle that ended in his capture. After 
the U.S. flew in doctors to ensure his recovery, he was questioned gently by FBI and CIA 
agents at a secret detention facility in Thailand. This elicited some useful information, at 
least in the view of the FBI.25 But the CIA officers thought that he was providing 
disinformation and hiding important secrets that could save many lives. They wanted to 
get rougher. They also wanted legal cover so that interrogators and their superiors would 
not end up getting prosecuted or hung out to dry for trying to protect their country, as had 
occurred to CIA officials in the 1970s.26

 
What the Bush team should have done in late 2001, when it was already anticipating a 
need for coercive interrogations, or in 2002, when that need became apparent, was to ask 
Congress to resolve legal uncertainty. It should have sought more detailed legislative 
rules specifying—among other things—what interrogation techniques should be allowed, 
with one set for the ordinary run of cases and a separate set of special rules for the 
highest-value prisoners. Congress might not have given Bush and Cheney everything 
they wanted. But the nation would have been better off had Bush and Congress come as 
close as possible to crystallizing a national consensus on whether and when to use 
coercive interrogation. 
 
Instead, the administration exploited legal uncertainty. In a series of high level meetings, 
the president’s top security aides discussed and approved tough interrogations methods 
proposed by the CIA, including waterboarding.  
 
And the CIA got the legal cover it wanted in the form of two secret, August 1, 2002 
Justice Department Office of Legal Counsel memos. Some called them “get out of jail 
free cards”27 because they would provide a seemingly ironclad defense against any 
prosecution for torture: good-faith reliance on advice of the Justice Department office 
seen as the authoritative source of legal guidance for executive branch officials. The first 
“torture memo,” as it has been called since it leaked in June 2004, went to astonishing 
extremes to tell the CIA that it could legally do just about anything, including torture, to 
get information out of suspected terrorists. That memo was signed by Assistant Attorney 
General Jay Bybee, but John Yoo, Bybee’s deputy, was the principal draftsman, with the 
powerful vice presidential counsel David Addington very much involved.28Among other 
things, the Yoo-Bybee memo strained for a reading of the 1994 anti-torture statute so 
narrow as to attract widespread condemnation when made public, advising that only 
intentional infliction of pain so severe as to be “equivalent in intensity to the pain 
accompanying serious physical injury such as organ failure, impairment of bodily 
functions, or death” amounted to torture. The memo also claimed that as commander-in-
chief, the president could, if he chose, effectively nullify criminal statutes such as the 
anti-torture law and authorize interrogation methods that would amount to torture by any 
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definition. Not even burning prisoners’ flesh, yanking out their fingernails, or cutting off 
their fingers one by one were ruled out. The memo’s sweeping language sought to strip 
the law’s protections not only from terror kingpins but also from Taliban foot soldiers, 
innocent bystanders, and anyone else in the world U.S. forces might choose to brutalize. 
 
The second August 2002 memo was considerably more careful, although it strained to 
bless the legality of some repugnant practices. It approved ten specific interrogation 
methods that included an “attention grasp” with both hands of a detainee’s collar; 
slamming detainees into a flexible wall to instill shock and fear (but with precautions to 
prevent injury); a “facial slap”; confinement in a dark box for up to 18 hours or in a 
smaller box for up to two hours; standing “about four to five feet from a wall” with the 
detainee’s arms “stretched out” and “fingers resting on the wall” supporting “all of his 
body weight”; a variety of “stress positions,” including “sitting on the floor with legs 
extended straight out” and with “arms raised above [the detainee’s] head” and “kneeling 
on the floor while leaning back at a 45 degree angle”; extended sleep deprivation; 
exploiting detainee phobias by—in Zubaydah’s case—putting a harmless insect with him 
in a confinement box while telling him falsely that it could sting him (a technique that the 
agency never ended up trying); and waterboarding.29

 
Later memos by Bybee’s and Yoo’s successors describe additional procedures: Dietary 
manipulations using “commercial liquid meal replacements [instead of] normal food;” 
forced nudity; abdominal slapping; and dousing detainees with cold water.30 And they 
make clear that these techniques can be used in combination with one another. One 
memo, in fact, is specifically devoted to analyzing the “combined use of certain 
techniques.”31  
 
The general impression of the program the memos offer is one of highly-controlled and 
regulated brutality. The CIA clearly did not use its coercive techniques wantonly. They 
were, rather, “generally used in an escalating fashion, with milder techniques used first” 
and harsher ones used only when milder ones failed. They were subject to various limits 
and under constant medical monitoring.32 Moreover, the number of detainees subjected to 
enhanced interrogation techniques of any kind was quite small. Of the 94 detainees who 
passed through the CIA’s detention program, only 28 were interrogated with any of the 
enhanced techniques.33 And only three detainees were waterboarded. 
 
At the same time, there is no way to make these techniques seem humane, as some of the 
program’s defenders have sought to do. The memos make clear that waterboarding, for 
example, constitutes a “threat of imminent death” and that it was used repeatedly on both 
Abu Zubaydah and Khalid Sheikh Mohammed. Exactly how many times remains 
unclear. One of the memos quotes a CIA inspector general’s report to the effect that the 
CIA waterboarded Abu Zubaydah 83 times and Mohammed 183 times, but this appears 
to be the number of specific pours of water onto their faces, not the number of 
waterboarding sessions.34 In any event, the memos make clear that “The CIA used the 
waterboard extensively” in those cases.35 What’s more, detainees were deprived of sleep 
for extraordinary periods of time: “more than a dozen detainees have been subjected to 
sleep deprivation of more than 48 hours, and three detainees have been subjected to sleep 
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deprivation of more than 96 hours; the longest period of time for which any detainee has 
been deprived of sleep by the CIA is 180 hours,” one memo recounts.36  
 
And both the memos and the leaked ICRC report on interrogation tactics in the 
program—which is based on interviews with the detainees after their transfer to 
Guantánamo and is broadly consistent with most of the facts recited in the Justice 
Department memos—describe the specific modalities of sleep deprivation as horrifying. 
“Ten of the fourteen [detainees interviewed] alleged that they were subjected to 
prolonged stress standing positions, during which their wrists were shackled to a bar or 
hook in the ceiling above the head for periods ranging from two or three days 
continuously, and for up to two or three months intermittently,” the ICRC reports—a 
tactic the OLC memos describe as designed to prevent sleep. Both describe detainees 
subject to this technique being forced to wear diapers, and not being allowed to use the 
toilet.37 It is hard to read this material without a deep sense of revulsion. 
 
And yet critics of the program often elide too quickly the question of what the agency or 
the administration should have done instead. The March 2003 capture in Pakistan of 
Khalid Shaikh Mohammed (KSM, in official shorthand), in part based on Abu 
Zubaydah’s disclosures, is as close to a ticking time bomb as American interrogators 
have come in the real world. KSM was the architect of the September 11 attacks and Al 
Qaeda’s chief of operations. As such, he probably knew more than anyone else alive 
about any planned attacks and where to find other key terrorists. The CIA thus had good 
reason to believe that unlocking the secrets in his head might save dozens or hundreds of 
lives—perhaps many, many more, in the unlikely but then-entirely-conceivable event that 
Al Qaeda was preparing a nuclear or biological attack on a major American city. 
 
The CIA also had reason to believe that the only chance of saving the many lives that 
might depend on learning KSM’s secrets was to use highly coercive methods amounting 
to near-torture or worse. If interrogators stuck to the kid-glove interrogation rules that 
they routinely tried before resorting to coercion and were demanded by human rights 
groups, this tough, committed jihadist was not about to betray his cohorts to his hated 
enemies. Nor was there much chance that mildly coercive interrogation methods—such 
as yelling, threats of violence, or a slap on the face—would break his resistance. 
 
So the choice facing the interrogators and their bosses—at least as they perceived it—was 
either to risk seeing preventable mass murders unfold and be blamed for failing to stop 
them, or to risk professional ruin by subjecting KSM to near-torture or torture. People 
disposed to criticize what the CIA did, or to assert that highly coercive interrogation 
should never be used, can claim to have a fully considered opinion only if they are 
prepared to say exactly what they would have done with KSM. 
 
The CIA has contended that the interrogations in the program were dramatically 
effective, leading to a chain of captures of Al Qaeda leadership and thereby disrupting 
specific plots.  This claim is disputed. FBI agents involved in the Abu Zubaydah case, for 
example, have given dramatically different accounts, describing him as a mentally 
troubled Al Qaeda hanger-on who provided CIA interrogators with increasingly dubious 
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information as his treatment became more and more coercive and gave up his important 
information before the rough stuff ever began.38 The CIA made hundreds of hours of 
videotapes of the interrogation that could help resolve these disputes, as well as to 
provide evidence for investigations of the interrogators and their bosses. But the CIA 
destroyed the tapes in November 2005.39 The public now knows a great deal about what 
the CIA did to get information. Without knowing more about what it obtained and how 
much of it was obtainable by other means, a rigorous cost-benefit analysis is impossible. 
  

The Military: From al-Qahtani to Abu Ghraib 
The same alarmed intelligence reports about major impending attacks in the summer and 
fall of 2002 that helped spur the brutalizing of Abu Zubaydah also focused attention on 
Mohammad al-Qahtani. Al-Qahtani became known as the “20th hijacker” after the 
government figured out in July 2002 that, shortly before September 11, he had been en 
route to meet Mohammed Atta, who was waiting for him at the Orlando airport when al-
Qahtani was refused entry to the U.S.40 This made al-Qahtani an obvious candidate for 
intensive interrogation. 
 
But important as he was, al-Qahtani was no KSM. Seized in Afghanistan in November 
2001 and sent to the military’s Guantánamo prison camp in February 2002, he had 
already been in captivity for almost a year by the time the coercive phase of his 
interrogation began. His knowledge could no doubt be of some value to intelligence 
analysts assembling a mosaic of Al Qaeda’s operations and in identifying other detainees 
at the base. But it was probably too stale to be a plausible bet to stop any particular 
attack, let alone an imminent attack.41  
 
The Pentagon’s most fundamental error was its decision that al-Qahtani was an 
appropriate candidate for the kind of highly coercive interrogation that can be justified— 
if at all—only for prisoners likely to have information that could prevent imminent or 
already-planned attacks. The rationale underlying this decision to use highly coercive 
methods on al-Qahtani could be stretched to justify the wholesale tormenting of dozens 
or even hundreds of other prisoners as well. A conceptual door had been swung open that 
would not easily be shut. 
 
Al-Qahtani had received resistance training in an Al Qaeda camp and predictably stood 
fast through weeks of traditional, non-coercive military interrogation, concocting 
preposterous stories that his reason for trying to enter the U.S. had been to deal in used 
cars and that his reason for going to Afghanistan had been an interest in falconry.42 With 
Defense Secretary Donald Rumsfeld impatiently demanding better intelligence from 
Guantánamo, al-Qahtani’s handlers put him in strict isolation for many weeks and sought 
permission to get rougher to “enhance our efforts to extract additional information.” The 
handlers proposed a list of 18 methods.43

 
Acting on the advice of Pentagon General Counsel William J. Haynes II, Rumsfeld 
approved most of these methods on December 2, 2002. The Rumsfeld-approved methods 
included isolation for up to 30 days; interrogations for 20 hours at a time, in unfamiliar 
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settings; forced nakedness; forced grooming and shaving of beards; depriving detainees 
of light and sound; hooding them; denying them hot rations and comfort items; “mild, 
non-injurious physical contact such as grabbing, poking in the chest with the finger, and 
light pushing”; using “individual phobias (such as fear of dogs) to induce stress”; and 
“the use of stress positions (like standing) for a maximum of four hours.”44 Haynes and 
Rumsfeld did not approve requests for permission to use the three harshest of the 
suggested techniques: exposure to cold weather or water; implied threats of severe pain 
or imminent death for the detainee or his family; and waterboarding, which by then the 
CIA had used on Abu Zubaydah with Justice Department approval. Haynes advised that 
these methods, too, “might be legally available” but that “as matter of policy, a blanket 
approval of [those] techniques is not warranted at this time. Our armed forces are trained 
to a standard of interrogation that reflects a tradition of restraint.”45 Rumsfeld and Haynes 
included no guidance on how long or in what combinations the methods that they 
approved could be used. 
 
In contrast to the CIA’s program, which was carefully regimented and seems to have 
generally stayed within the guidance it received, things in the military spun out of 
control. According to a subsequent 2005 Southern Command report and leaked, day-by-
day logs of the interrogation that appeared in Time magazine, al-Qahtani’s interrogators 
pushed the approved methods past the limit, often using several at once over long periods 
of time and adding others that were not on the list of approved methods. The prisoner was 
isolated from other detainees for 160 days; interrogated for 18-20 hours a day for 48 of 
54 consecutive days; manacled in painful stress positions for hours; forced to wear a 
woman’s bra and thong on his head during interrogation, to dance with a male 
interrogator, to stand naked in front of a female interrogator, to be straddled by a female 
interrogator and to perform dog tricks on a leash; pumped full of intravenous fluid until 
he had to urinate on himself; had water poured on his head; was menaced by a snarling, 
unmuzzled dog; was told that his mother and sister were whores, and more.46

 
An official military investigation found in 2005 that al-Qahtani’s interrogation had been 
abusive, and that some actions had been unauthorized. But it stopped short of calling 
them torture.47 Al-Qahtani’s lawyers have claimed that the interrogation so ravaged him 
that he was still a broken man almost six years later, unable to communicate 
meaningfully even with those who would help him.48 In any event, al-Qahtani did 
eventually begin cooperating and provided information interrogators have regarded as 
critical and that defense lawyers have derided as unreliably implicating numerous other 
detainees. 
 
How many Guantánamo prisoners besides al-Qahtani were also subjected to highly 
coercive interrogation is in dispute. Many of those who have been released have alleged 
that they were tortured, but Al Qaeda operatives were trained to make such claims 
whether true or false.  
 
The use of coercive methods at Guantánamo drew strenuous objections from FBI 
officials who were there and from some in the military, including the Pentagon’s 
Criminal Investigative Task Force. These critics complained that the methods were 
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inhumane, possibly illegal and ineffective.49 By the end of 2002 similar complaints at 
high levels of the Pentagon led to withdrawal of Rumsfeld’s approval for some of the 
coercive methods. 
 
The Bush Administration clearly helped unleash forces that it could or would not control 
in Afghanistan and Iraq as well as at Guantánamo, when it used the cases of al-Qahtani 
and others to jettison the restraints that had long been imposed by the Army Field Manual 
and the Geneva Conventions without putting any other clear rules in their place. The 
rules in the 1992 edition of the Army Field Manual theoretically remained in force. But 
those were vague and easily overridden by the need to obtain information to prevent 
planned attacks, by the president’s disparagement of the Geneva Conventions and by 
other high-level pronouncements such as Cofer Black’s “after 9/11 the gloves came off.” 
These high-level signals to get tough combined with freelance brutalization by troops in 
the field to produce widespread abuse of prisoners.50

 
Indeed, at least to some extent, the tolerance of brutality in the few instances in which 
officials overtly countenanced it seems to have migrated to cases in which senior officials 
never intended to promote abuse. Several official investigations of abusive treatment of 
military prisoners concluded that the high-level approvals of the methods used to torment 
al-Qahtani had contributed to a culture of confusion about what the rules were that helped 
foster the abuse of prisoners in Afghanistan and Iraq. Rumsfeld, who was concerned 
about improving intelligence in a deteriorating Iraq theater, had sent his Guantánamo 
commander, Lt. Gen. Geoffrey Miller, to “Gitmo-ize” interrogations in Iraq.51 And while 
the abuses at Abu Ghraib were never authorized by policy, military intelligence officials 
do appear to have encouraged guards to abuse detainees by way of softening them up. 
Many and perhaps most of the prisoners brutalized had little or no useful intelligence to 
impart. Indeed, in most instances, abuse bore little relation to intelligence gathering 
efforts; much of the disgusting conduct by MP’s on the night shift at Abu Ghraib in the 
fall of 2003 was done for sport, not for any purpose related to interrogation.52 Still, the 
Bush Administration forgave itself too much when it claimed that the abuses at Abu 
Ghraib were utterly unrelated to its policy choices. The “augmented techniques for 
Guantánamo migrated to Afghanistan and Iraq where they were neither limited nor 
safeguarded,” concluded one official report on prisoner abuse.53 Another report said: 
“Confusion about what interrogation techniques were authorized resulted from the 
proliferation of guidance and information from other theaters of operation; individual 
interrogator experiences in other theaters; and, the failure to distinguish between 
interrogation operations in other theaters and Iraq. This confusion contributed to the 
occurrence of some of the non-violent and non-sexual abuses.”54

 
Some judgments have been harsher. The Senate Armed Services Committee, in a lengthy 
report, concluded, “Interrogation policies endorsed by senior military and civilian officials 
authorizing the use of harsh interrogation techniques were a major cause of the abuse of 
detainees in U.S. custody.”55 While this report is flawed in a number of respects and this 
conclusion significantly overstated, the notion that what happened at Guantánamo didn’t 
stay at Guantánamo is clearly corroborated by other findings.56
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The Bush Era Reforms 
As noted above, Rumsfeld started yielding to internal dissent about coercive 
interrogations in December 2002, just a month after he had authorized the coercive 
methods that military interrogators used to torment al-Qahtani. After a forceful complaint 
by Alberto Mora, the Navy’s general counsel, about the al-Qahtani interrogation, 
Rumsfeld withdrew his authorization for most of the coercive methods in January 2003. 
He said that other coercive methods could be used only with his personal approval. 
Rumsfeld also had Haynes convene a “working group” to study interrogation methods. It 
recommended a list of 35 methods, some of them mildly but not highly coercive,57 24 of 
which Rumsfeld approved in part in an April 2003 memo.  
 
This list of 24 included the 17 methods already described in the Army Field Manual plus 
a sort of “good cop, bad cop” routine, denying detainees hot rations and limiting them to 
Meals Ready to Eat, isolation, changing detainees’ sleep schedules, temperature 
adjustments and other environmental manipulations, and so-called “false-flag” 
interrogations. Rumsfeld disapproved the use of blindfolds, and even mild, non-injurious 
physical contact.58

 
But this partial Pentagon pullback from approving highly coercive interrogation methods 
did not immediately put an end to abuse of prisoners on the ground in Afghanistan and 
Iraq. General Miller’s summer 2003 trip to Iraq and the infamous Abu Ghraib photos—
mostly taken in October 2003—dramatized the extent of the abuse still to come.59

 
Additional cautionary notes were sounded throughout 2003 and into 2004. In December 
2003, Jack Goldsmith, the new head of the Justice Department’s OLC, advised top 
Pentagon officials that the Fourth Geneva Convention, pertaining to occupied territories, 
prohibited coercive interrogations of any Iraqis, even Iraqi terrorists.60 Then, in March 
2004, Goldsmith wrote to Haynes that the Pentagon could no longer rely on a March 
2003 OLC memo by John Yoo, who had given the Pentagon much the same almost-
anything-goes advice that the infamous August 2002 “torture memo” had given the 
CIA.61 Then the Abu Ghraib scandal broke in April 2004. By mid-2004, the military’s 
coercive interrogations were largely past. 
 
What’s more, in 2006 Congress and the Supreme Court helped slam the door shut on any 
future coercive interrogations by the military. First, in December 2005, the so-called 
McCain Amendment to the Detainee Treatment Act banned subjecting any person in the 
military’s custody or control “to any treatment or technique of interrogation not 
authorized by and listed in the United States Army Field Manual on Intelligence 
Interrogation.”62 Second, in June 2006 the Supreme Court ruled in Hamdan v. Rumsfeld 
that Common Article 3 of the Geneva Conventions protects even Al Qaeda terrorists, 
contrary to the February 7, 2002 Bush order and underlying OLC memorandum.63 While 
the decision did not immediately involve interrogation, and the justices did not even 
mention the subject, their decision had the effect of rendering all U.S. interrogations 
subject to Common Article 3’s broad ban on inhumane, “cruel,” or “humiliating and 
degrading” treatment of prisoners. 
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Given the fact that violations of Common Article 3 were then prosecutable under the 
federal War Crimes Act, the decision seemed to many experts to knock the legal props 
out from under the administration’s interrogation program. Indeed, the Hamdan decision 
meant that notwithstanding the Justice Department’s still-quite-narrow reading of the 
anti-torture statute, the highly coercive interrogations of Abu Zubaydah, KSM, al-
Qahtani and some others could very plausibly be called war crimes. This came as an 
extremely unpleasant surprise to the officials at the highest level of the administration 
who had explicitly approved the methods used on those prisoners. 
 
Finally, in September 2006, after detailed internal debates, the Pentagon adopted major 
revisions to the Army Field Manual, which had acquired the force of law as a 
consequence of the McCain Amendment.64 The new rules allow some new non-coercive 
methods, including forms of trickery, but ban a list of eight specified harsh methods.65 
More remarkably, and in contrast to the 1992 edition of the Army Field Manual—which 
listed as a Geneva-compliant method “Fear Up (Harsh),” defined as exploiting a 
prisoner’s fears by behaving in an overpowering manner with a loud and threatening 
voice—the September 2006 edition bans all coercion and threats.66 The revised rules 
include enough detail to provide clear notice to military interrogators of what they can 
and cannot do. They comply with the Geneva Conventions. And since they were adopted, 
there have been few complaints about military interrogations.  
 
The McCain Amendment had also given the CIA new legal guidance—albeit much 
vaguer guidance than it gave the military. It granted the agency more latitude to use 
coercive methods than it gave the military, imposing a high-altitude ban on “cruel, 
inhuman, or degrading” treatment of prisoners. Critically, it defined those terms with 
reference to federal case law that allows the use of coercive interrogation methods if the 
need for information is sufficiently dire and urgent.67  
 
But the Hamdan decision subjected the CIA, as well as military interrogations, to the 
strict requirements of Common Article 3 of the Geneva Conventions and of the War 
Crimes Act. This prompted the CIA temporarily to suspend its “enhanced interrogation 
program” after the decision. Then, in October 2006, the administration and Congress 
blunted the impact of the Hamdan decision on CIA interrogators by rushing through a 
new interrogation law, enacted as part of the Military Commissions Act (MCA). 
 
While the MCA’s chief purpose was to reconstitute the military commissions the Court 
had struck down, Section 6 of the new law effectively immunized administration officials 
from any prosecutions under the War Crimes Act for most pre-MCA conduct violating 
Common Article 3 unless they had inflicted such severe pain as to violate the anti-torture 
law, too.68 (Previously, the Detainee Treatment Act had immunized officials who relied 
reasonably and in good faith on Justice Department advice that specified interrogation 
methods were legal.69)  Looking to future interrogations, the MCA also specified that 
only “grave breaches” of Common Article 3 could be prosecuted under the War Crimes 
Act, and it defined “grave breaches” narrowly enough to exclude much conduct that 
could be considered “humiliating or degrading.” Only murder, maiming, sexual abuse, 
biological experiments, taking hostages, violations of the narrowly-drafted torture statute, 
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and “cruel or inhuman treatment” would qualify as prosecutable “grave breaches.” 
  
The MCA delegated to the president the authority to define the parameters of Common 
Article 3 short of the grave breaches the statute itself outlined. This President Bush did in 
an executive order in July 2007, which interpreted Common Article 3 and the MCA in 
ways that allow room for some highly coercive interrogation methods so long as the 
purpose is to gain intelligence rather than to humiliate or degrade the prisoner.70 Justice 
Department officials opined that interrogation methods “undertaken to prevent a 
threatened terrorist attack” might be permitted even if the same methods would be illegal 
if done “for the purpose of humiliation or abuse.”71 This logic was attacked by some 
experts as at best strained when it became public in 2008. Still, any use of waterboarding 
(to pick one example) after the effective date of the MCA might violate the War Crimes 
Act, as “cruel or inhuman treatment,” if the resulting “mental harm” is “serious and non-
transitory;” it need not be “prolonged” enough to fall within the definition of “torture.”72 
Indeed, while the Justice Department continued to maintain that the CIA’s use of 
waterboarding with “strict limitations and safeguards” did not violate the anti-torture 
statute, it conceded that Hamdan and the MCA “would make it much more difficult to 
conclude that the practice was lawful” than it had been before.73  
 
Whatever the precise limits placed on future interrogations by the MCA, it’s clear that the 
McCain Amendment and the September 2006 revision of the Army Field Manual mean 
that if and when any president again wants suspected terrorists squeezed hard for 
information, the CIA will have to do the dirty work. 

 
And unless one wishes to see coercive interrogation banned entirely, this division of labor 
makes a great deal of sense. It was a mistake, as many military lawyers argued at the 
time, for the Bush Administration to allow military interrogators to use highly coercive 
methods. The military has held tens of thousands of prisoners in occupied Iraq and in 
Afghanistan. Most are small-fry with little or no useful information. Most also qualify—
as a matter of U.S. policy, if not strict legal right—for the kid-glove treatment required by 
the Fourth Geneva Convention for citizens of occupied countries. In addition, military 
interrogations are often conducted by thousands of low-ranking personnel with much less 
professional training and supervision than CIA interrogators, as illustrated by the 
catastrophic breakdown of discipline at Abu Ghraib. These are among the reasons the 
military has traditionally imposed strict restraints on its interrogators and why the 
Pentagon made these restraints more exacting than ever before in the September 2006 
revision of the Army Field Manual. 
 
The CIA, on the other hand, has since September 11 assembled a small cadre of highly 
trained professional interrogators operating far from combat zones and under close 
supervision and only in cases involving people they believe to be the highest-value 
detainees. These attributes provide some insurance against the grave danger that 
individual interrogators will get carried away in their efforts to break a prisoner’s 
resistance and violate the law or the policy limits by which they should be bound. 
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The Obama Reforms to Date 
Banning coercive interrogation entirely is exactly what the Obama Administration has 
sought to do so far. The new president’s executive order concerning CIA interrogation 
and detention authorities came within 48 hours of his inaugural oath, and it made quite 
clear that, at least for the immediate term, Obama—unlike his predecessor—was not 
going to hide rough interrogations behind words like “humane.” The order took strong 
policy stands on all of the key questions—and it marked a significant shift.74

 
For starters, the order revoked a great deal of the legal guidance the Bush Administration 
had given the CIA on the subject of interrogation and replaced that guidance with a 
requirement that CIA interrogations comply with the Army Field Manual. This step, long 
sought by human rights groups and other critics of the Bush Administration’s harsh 
interrogation policies, effectively accomplished with a stroke of the presidential pen what 
Congress sought to do the previous year yet been stymied by President Bush’s veto. 
 
Obama’s order contained one loophole of indeterminate significance. The passage 
allowing reliance on the Army Field Manual and forbidding reliance “upon any 
interpretation of the law governing interrogation issued by the Department of Justice 
between September 11, 2001, and January 20, 2009” begins with the following caveat: 
“unless the Attorney General with appropriate consultation provides further guidance…” 
This seems to permit, in the event of an exigent circumstance, the CIA to go to the 
attorney general for additional legal guidance. But it in no way guarantees a permissive 
result. For the time being, in other words, the agency cannot count on the availability of 
any technique other than the specific set of approved non-coercive procedures to which 
the military is already bound by law. It eliminated not merely the latitude to conduct 
highly-coercive interrogations, but also the latitude to use indubitably legal techniques 
that don’t happen to be approved by the Army for use by its interrogators. 
 
This was a tremendous change—albeit one that, with the CIA’s secret prisons already 
depopulated and their occupants moved to Guantánamo Bay, had little capacity to impact 
many detainees in the short term. 
 
Obama’s order did contain another important nod to the possibility that the CIA may 
have legitimate needs for techniques the military does not authorize. This came in the 
form of a “special task force,” to be led by the attorney general and composed of several 
cabinet members, intelligence leaders, and the chairman of the Joint Chiefs of Staff. It 
was charged with reporting to the president in 180 days. The executive order tasked the 
group with studying “whether the interrogation practices and techniques in [the Army 
Field Manual], when employed by departments or agencies outside the military, provide 
an appropriate means of acquiring the intelligence necessary to protect the Nation, and, if 
warranted, to recommend any additional or different guidance for other departments or 
agencies.” It is possible, in other words, that the CIA will regain some measure of 
interrogation flexibility as a result of this study. But that’s down the line if it happens at 
all, and given Obama’s strong rhetoric on the subject, it seems unlikely. 
 
The only other latitude the executive order leaves the CIA is that it does not prohibit the 
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continued use of renditions—which have sometimes in the past served to let ugly 
interrogations take place under the auspices of foreign governments. Again, the contours 
of the Obama rendition policy are still a work in progress, but it is possible that it too 
could serve as a back door through which the CIA could regain—though foreign 
government subcontractors—some interrogation flexibility. 
 
With the CIA now subject to the same interrogation rules as the military, there was no 
longer any reason to retain its detention authority—other than perhaps the power to hold 
people in a transient fashion until turning them over to other agencies or countries.  
 
Accordingly, Obama’s order also revoked the CIA’s detention power, requiring the 
agency to “close as expeditiously as possible any detention facilities that it currently 
operates” and clarifying that it “shall not operate any such detention facility in the 
future.” (The document’s definition of “detention facilities” excludes “facilities used only 
to hold people on a short-term, transitory basis.”) In the future, it goes on, the 
International Committee of the Red Cross (ICRC) must be notified of and given “timely 
access to any individual detained in any armed conflict in the custody or under the 
effective control of . . .the United States Government, consistent with Department of 
Defense regulations and policies.” In other words, no more secret prisons. 
 
For as long as the current policy remains in effect, the human rights community has won 
virtually everything it asked for concerning interrogation—except durability. The new 
policy, after all, can vanish as quickly as it appeared. 
 

Did Post-9/11 Coercive Interrogations Save Lives? 
To many Americans, the new policy will seem like an unqualified good—unless and until 
we suffer another mass-casualty attack. But the question of whether coercive 
interrogation should continue under any circumstances depends, to a great degree, on the 
extent to which it may produce life-saving intelligence unobtainable by other means. The 
public record is littered with contradictory claims about this fundamental empirical 
question, on which the media have shed remarkably little light. In general, Bush 
Administration officials and CIA officers who have participated in coercive 
interrogations, with certain notable exceptions, have asserted that coercion has saved 
lives, as have some Pentagon reports on coercive interrogations in the military. By 
contrast, most FBI officials, military interrogators, non-CIA lawyers, and most 
journalists, contradict the CIA-Bush claims and assert that the rapport-building approach 
that they have long favored is not only more moral and more consistent with American 
values but also far more effective at eliciting accurate information.  
 
Neither side in the dispute brings a lot of hard evidence to the table. Consider, for 
example, the weakness of the Bush Administration’s public claims that coercion 
extracted valuable information from Mohammed al-Qahtani, the Guantánamo detainee 
alleged to have flown to the United States to meet Mohammed Atta. The military has 
argued that he “ultimately provided extremely valuable intelligence,” in the words of a 
2005 military report.75 But its claims to that effect have been so vague as to inspire little 
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confidence. The 2005 report, for example, could have been a reference to al-Qahtani’s 
less-than-reliable statements fingering about 30 of Osama bin-Laden’s supposed 
bodyguards among his fellow detainees.76 Southern Command’s Gen. Bantz Craddock 
also testified in congressional hearings that the once-defiant prisoner had “provided 
insights” into Al Qaeda’s planning for the September 11 attacks.77 But that could mean 
only that al-Qahtani had confirmed that he had been en route to meet Atta when he flew 
to Orlando in August 2001. The Schlesinger report said that al-Qahtani and another 
coercively interrogated Guantánamo prisoner gave up “important and time-urgent 
information.”78 That stops short of saying that the information saved lives and does not 
make clear what it was. And al-Qahtani, for his part, said in 2006 that all of his 
statements under coercive interrogation had been falsehoods adopting “the story that the 
interrogators wanted to hear.”79

 
The countervailing claims by FBI and military intelligence officials that the coercive 
interrogations of al-Qahtani and others at Guantánamo produced no useful intelligence 
have also been heavier on generalities than on specifics.80 Some stress the fact that in 
May 2008, Susan Crawford, the Pentagon official in charge of trials of Guantánamo 
prisoners, dismissed war crimes charges against al-Qahtani. Crawford later stated that al-
Qahtani had been tortured and the evidence against him was all tainted.81 But that does 
not negate the possibility that al-Qahtani provided good information about Al Qaeda. 
 
One of the more persuasive accounts of successful use of the kind of mildly coercive 
interrogation that we favor allowing the CIA to use came from a former Army 
interrogator in Afghanistan. Using the pseudonym Chris Mackey, he wrote with a co-
author Greg Miller:  
 

The early story of the war in Afghanistan was one of frustration and failure for us. 
Many Al-Qaeda prisoners had been trained to resist, and our schoolhouse methods 
were woefully out-of-date. . . . [Later] our experience in Afghanistan showed that 
the harsher the method we used—though they never contravened the [Geneva] 
Conventions, let alone crossed over into torture—the better the information we 
got and the sooner we got it. 
 

Mackey said that he and his colleagues “never touched anyone.” Rather, their main 
methods were threats to hand over prisoners to their home countries’ brutal intelligence 
services and sleep deprivation, limited by a rule that the interrogator had to stay awake as 
long as the prisoner.82  
 
Another account of coercive interrogation that “worked,” although it clearly violated both 
military law and policy, came in 2003, when Army Lt. Col. Allen B. West, a battalion 
commander in Iraq, threatened an unresponsive detainee with death by twice firing his 
pistol during an interrogation while demanding to know the whereabouts of his 
accomplices. The detainee, an Iraqi policeman who was allegedly part of a plot to kill 
West and his soldiers, revealed his cohorts’ names and plans for a sniper attack the next 
day. This may well have saved the lives of U.S. soldiers.83 It is far from clear that a non-
coercive interrogation could have obtained the same information. 
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As noted above, CIA officials have argued that the waterboarding of Abu Zubaydah 
saved lives, perhaps many lives. But FBI officials involved in interrogating the same man 
minimized his importance. “The problem is they didn’t realize he didn’t know all that 
much,” Daniel Coleman, a retired FBI agent who worked on the case, told reporters.84 
Again, different witnesses to the same interrogation came away with radically different 
perceptions of the value of coercion. 
 
KSM, on the other hand, clearly knew a lot, and the evidence that coercion in his case 
netted valuable information is fairly compelling. Yet even concerning KSM no consensus 
exists. He confessed to a role in more than 30 criminal plots, including the videotaped 
beheading in Pakistan of Wall Street Journal reporter Daniel Pearl.85 The reliability of 
some of his statements has been questioned, including his claimed role in Pearl’s death.86 
“Some intelligence officers say that many of Mr. Mohammed’s statements proved 
exaggerated or false,” an October 4, 2007 New York Times article reported. It quoted a 
former senior agency official saying that “many C.I.A. professionals now believe patient, 
repeated questioning by well-informed experts is more effective than harsh physical 
pressure.” Even a former CIA executive director, A.B. Krongard, told author Ron 
Suskind that KSM and other Al Qaeda captives “went through hell, and gave up very, 
very little.”87

 
On the other hand, a subsequent Times article reported that after the waterboarding and 
other brutalization of KSM, he became “quite compliant” in the course of rapport-
building efforts by a CIA interrogator. This article’s description of the interrogation 
process leaves some doubt as to whether the reason the prisoner became compliant was 
the brutalization by the tough guys or the gentler questioning by the interrogators who 
followed up: A “paramilitary team put on the pressure…to force a prisoner to talk. When 
the prisoner signaled assent, the tormenters stepped aside. After a break that could be a 
day or longer, [an] interrogator took up the questioning.”88

 
Whatever the reason, KSM discussed his “fellow extremists’ goals, ideology and 
tradecraft” and “provided more and more detail on Al Qaeda’s structure, its past plots and 
its aspirations.”89 As for the Pearl murder, KSM “pointed out to [an interrogator] details 
of the hand and arm of the masked killer in a videotape of the murder that appeared to 
show it was him.”90

 
Former National Intelligence Director Mike McConnell, former President Bush, former 
CIA Directors George Tenet and Michael Hayden and former Attorney General Michael 
Mukasey have all claimed that the interrogations of KSM and others saved many lives. 
Tenet said: “I know that this program has saved lives. I know we’ve disrupted plots. I 
know that this program alone is worth more than [what] the FBI, the Central Intelligence 
Agency and the National Security Agency put together have been able to tell us,”91 a 
view Jack Goldsmith said “permeated the executive branch during my time in office.”92 
McConnell told The New Yorker: “Have we gotten meaningful information? You betcha. 
Tons! Does it save lives? Tons! We’ve gotten incredible information…We have people 
walking around in this country that are alive today because this process happened.”93    
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President Bush himself provided the most detailed account claiming big successes for the 
CIA’s “enhanced” interrogation program in September 2006. If Bush—whose 
information came from the CIA—was telling the truth, coercive interrogation has indeed 
saved many innocent lives since September 11. Bush said that the initially “defiant and 
evasive” Abu Zubaydah disclosed in 2002—after being subjected to tough methods that 
were later revealed to include waterboarding—information that helped lead to the capture 
of other accomplices in the September 11 attacks, including Ramzi Binalshibh; that those 
two provided information that helped lead to the capture of KSM; and that he in turn gave 
up “information that helped us stop another planned attack on the United States” and 
described “many details of other plots to kill innocent Americans.” KSM’s disclosures 
helped U.S. agents find other terrorist leaders including Hambali, the leader of Al 
Qaeda’s Southeast Asian affiliate, Jemaah Islamiyah, and Hambali’s brother in Pakistan, 
which in turn “led us to a cell of 17 Southeast Asian…operatives,” who Hambali 
admitted “were being groomed at KSM’s request for attacks inside the United States—
probably using airplanes.”94

 
Later Bush speeches and articles by his former speech writer Marc Thiessen added 
details: KSM was initially defiant but, after being tormented and waterboarded, gave up 
information leading to the capture of a terrorist named Zubair, and then to the capture of 
Hambali, and then to his brother “Gun Gun” in Pakistan, whose information led to a cell 
of 17 Southeast Asian terrorists. This chain of events, the CIA insists, unraveled the 
dangerous “Second Wave” plot, planned by KSM and Hambali, which called for the 
Southeast Asian terrorists to crash a hijacked airliner into the tallest building in Los 
Angeles, the Library Tower. Bush critics have claimed to find various holes in this 
account.95

 
Most chillingly, perhaps, Bush said that, 
 

KSM also provided vital information on Al Qaeda’s efforts to obtain biological 
weapons. During questioning, KSM admitted that he had met three individuals 
involved in Al Qaeda’s efforts to produce anthrax, a deadly biological agent—and 
he identified one of the individuals as a terrorist named Yazid. KSM apparently 
believed we already had this information, because Yazid had been captured and 
taken into foreign custody before KSM’s arrest. In fact, we did not know about 
Yazid’s role in Al Qaeda’s anthrax program. Information from Yazid then helped 
lead to the capture of his two principal assistants in the anthrax program. Without 
the information provided by KSM and Yazid, we might not have uncovered this 
Al Qaeda biological weapons program, or stopped this Al Qaeda cell from 
developing anthrax for attacks against the United States.96

 
Of course, Bush does not have much credibility on intelligence matters; the CIA may 
have misled him; both Bush and the CIA had a big stake in justifying the brutal 
interrogations; President Obama, for his part, came to the conclusion after grilling CIA 
officials, including Hayden, that the information the CIA obtained could have been had 
by other means; and some FBI officials have scoffed at the CIA-Bush claims. It’s also 

  21



true, however, that the FBI—locked in a perpetual turf war with the CIA and eager to 
recapture the lead in terrorism investigations—had a big stake in selling the notion that its 
own non-coercive interrogation methods work and the CIA’s methods do not. 
 
News reports of the September 2006 Bush speech focused on his contemporaneous 
announcement that KSM and 13 other “high-value terrorist detainees” had been moved 
from secret prisons abroad to Guantánamo to face military trials and his request for the 
legislation that would ultimately become the MCA.97 Remarkably, not one major 
newspaper or magazine reported at the time the details of the president’s claims about the 
output from the coercive interrogation program. This pattern of ignoring the best 
available evidence that coercive interrogation may have saved lives, combined with the 
vast media attention to the arguments by human rights activists and FBI officials that 
coercive interrogation does not work and can yield false or unreliable information, has 
provided the public with a misleading and unbalanced picture. And, of course, as many in 
the media tend to forget when seeking to dramatize the flaws of coercive interrogation, it 
is hardly the only type of intelligence gathering that can yield false and unreliable 
information. Consider how Ahmed Chalabi and other Iraqis with agendas of their own 
helped mislead the administration into believing that Saddam Hussein had weapons of 
mass destruction. 
 
There is, of course countervailing evidence. FBI Director Robert Mueller, for example, 
told Vanity Fair in 2008 that he did not believe that any attacks had been disrupted 
because of intelligence obtained through the coercive methods.98 A recent book by a 
military interrogator writing under the pseudonym Matthew Alexander describes the 
great successes the military had in breaking terrorists after abandoning coercion—and 
specifically how it managed to locate and kill Abu Musab al Zarqawi using smart, not 
brutal, interrogations.99 Our point is not that it’s clear that brutality works, much less that 
it clearly works better than non-brutal alternatives.  
 
Our point is, rather, that the bottom-line lessons of the post-September 11 experience are 
that coercion is often useless or counterproductive, especially when used indiscriminately 
against people who have little or no information to divulge; that there is no conclusive 
proof that it has saved lives; but that the claims that it has saved lives are too numerous 
and plausible to dismiss. For that reason, no president who takes seriously his or her 
responsibility to protect the American people should want to be bound in all 
circumstances by a flat criminal-law ban denying him the option of authorizing even mild 
coercion. 
 

Historical Evidence that Coercion Can Work 
While the competing agendas of various participants complicate the debate about whether 
the administration’s post-September 11 coercive interrogations have saved lives, a body 
of historical evidence shows fairly conclusively that such coercion has sometimes saved 
lives—though not that it is a good bet to save lives in any particular emergency. History 
does not support the confident claims by ideologically-driven opponents of coercion that 
“torture never works” because prisoners will give false confessions and make up false 
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stories to stop the pain.100 Nor does it support corollary claims that milder forms of 
coercive interrogation don’t work either. 
 
Most experienced military and FBI interrogators emphatically agree that coercion is 
generally ineffective and vow that they would never try it. And it’s probably true that, as 
most veteran interrogators, psychologists and other experts say, less coercive methods are 
equally or more effective most of the time. It’s also true that there is little or no empirical 
evidence that coercive interrogation “works” —or that it does not. That’s the main 
message of a 2006 report of the Intelligence Science Board, a collection of papers entitled 
Educing Information: Interrogation: Science and Art. The first paper baldly states: “We 
do not know what systems, methods, or processes of interrogation best protect the 
nation’s security.”101 A second paper says that “virtually none” of the authorized 
techniques used by U.S. personnel over the past 50 years “are based on scientific research 
or have ever been subjected to scientific or systematic inquiry or evaluation.” It adds: 
“There is little or no research to indicate whether [coercive] techniques succeed in the 
manner and contexts in which they are applied. Anecdotal accounts and opinions based 
on personal experiences are mixed, but the preponderance of reports seems to weigh 
against their effectiveness.”102

 
But how many people really believe that coercive methods are never effective? How 
many of us doubt that we personally could be coerced or tortured into revealing secrets, 
especially if our tormentors had ways immediately to check the accuracy of what we told 
them? If you were arrested near a crowded train station in which you had hidden a bomb, 
and an interrogator brandished a red-hot poker an inch from your eyes while demanding, 
“Where’s the bomb,” would you refuse to answer? Concoct a lie likely to crumble under 
pressure? After your lie was exposed, and the interrogator began torturing you with that 
red-hot poker, would you hold fast? We suspect that we would blurt out the truth before it 
came to that. We also suspect, on the other hand, that we might hold our tongues if 
subjected only to mild coercion.  
 
Of course, if you don’t know of any hidden bomb but the interrogator thinks you do, no 
amount of torture will get its location out of you, and you will indeed concoct false 
stories to stop the pain. That’s why there are countless examples of suspects confessing 
under pressure to crimes that they did not commit. Moreover, if the interrogator’s goal is 
not to get the truth but to force a confession or simply to humiliate you, the results of the 
interrogation may be a great deal more noise than signal. Coercion is thus at best a crude 
and imperfect means of obtaining intelligence. 
 
But in a case like KSM’s, it may also be the only hope of learning what a terrorist 
mastermind knows in time to save the innocents whom he is conspiring to murder. 
Interrogators are not looking for a confession to use at trial but for information that could 
prevent mass murders. They also have strong incentives and, in many cases, opportunities 
to check the accuracy of the prisoner’s statements: they can interview co-conspirators, 
use polygraph tests, find out whether people or things are where the prisoner said they 
would be, and more.  
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Indeed, a substantial body of recent and not-so-recent historical evidence supports the 
proposition that both mild coercion and harsher methods, including torture, have indeed 
extracted important information, probably saving lives. Examples, beginning in 1946, 
include: 
 

• In 1946, British forces found and detained the wife of Rudolph Hoess, the 
commandant of Auschwitz. Through several days of interrogation, she claimed 
that Hoess was dead. Then the British told her that unless she wrote down her 
husband’s whereabouts quickly, they were about to put her three sons on a train to 
the Soviet Union, where it was understood that the KGB would kill them. She 
gave the British the information they wanted. They caught Hoess that evening, 
disguised as a farm worker.103 

• In 1978, in a decision finding coercive British interrogations of suspected Irish 
Republican Army terrorists to be unlawful (but not severe enough to constitute 
torture), the European Court of Human Rights nonetheless found that they had 
been effective in obtaining “a considerable amount of intelligence information, 
including the identification of 700 members of both IRA factions and the 
discovery of individual responsibility for about 85 previously unexplained 
criminal incidents.”104 

• A 1984 federal appeals court decision recited the following findings of fact: Two 
kidnappers seized a taxi driver and held him for ransom. One was caught while 
collecting the ransom. He refused to tell police where the cabbie was held. 
Several officers “threatened him and physically abused him by twisting his arm 
and choking him until he revealed where [the cab driver] was being held.” The 
court found that the officers had acted “in a reasonable manner to obtain 
information they needed in order to protect another individual from bodily harm 
or death.”105 

• A Sri Lankan army officer told terrorism scholar Bruce Hoffman a personal story, 
apparently from sometime in the 1990s (and impossible to verify), as an example 
of the need for ruthlessness to defeat terrorists such as the Tamil Tigers. The 
officer’s unit caught three hardened Tamil Tigers suspected of having recently 
planted in the city of Colombo “a bomb that was then ticking away, the minutes 
counting down to catastrophe.” The officer asked the three where the bomb was. 
They were silent. He asked again, adding that if they did not answer, he would kill 
them. They remained silent. He pulled his pistol from his gun belt, pointed it at 
one man’s forehead and shot him dead. The other two talked immediately. The 
bomb, hidden in a crowded railway station and set to explode during evening rush 
hour, was found and defused.106 

• In 1995, Philippine intelligence agents caught an al-Qaeda member named Abdul 
Hakim Murad in a Manila bomb factory. Murad was defiant through 67 days of 
savage torture, including beatings that broke his ribs and lighted cigarettes 
crushed into his private parts. He finally broke when agents disguised as Mossad 
agents threatened to take him to Israel. He then revealed a plot to assassinate Pope 
John Paul II, crash 11 U.S. airliners carrying some 4,000 people into the Pacific 
Ocean and fly a private Cessna loaded with explosives into the CIA’s 
headquarters. Philippine authorities finally turned him over to the United 
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States.107 
• Israel’s secret services have broken up terrorist cells while planned bombings 

were in the operational stage, as Israel’s High Court of Justice detailed in the very 
same 1999 decision in which it declared unlawful, absent legislative 
authorization, the coercive methods that the security services called “a moderate 
degree of physical pressure.” Indeed, it said that such coercion “has led to the 
thwarting of murderous attacks” and cited several cases in which interrogators 
had obtained lifesaving intelligence. For example, an applicant who complained 
of Israeli torture had admitted under interrogation “that he was involved in 
numerous terrorist activities in the course of which many Israeli citizens were 
killed,” including “the bombing of the café ‘Appropo’ in Tel Aviv, in which three 
women were murdered and 30 people were injured…A powerful explosive 
device, identical to the one detonated at the Café ‘Appropo’ in Tel Aviv, was 
found in the applicant’s village (Tzurif) subsequent to the dismantling and 
interrogation of the terrorist cell to which he belonged. Uncovering this explosive 
device thwarted an attack similar to the one at Café ‘Appropo.’”108 

• An Al Qaeda terrorist named Jamal Beghal was arrested in the Dubai airport in 
October 2001. His lawyer later charged that he had been “tossed into a darkened 
cell, handcuffed to a chair, blindfolded and beaten and that his family was 
threatened.” After some weeks, he suddenly decided to cooperate and revealed 
secrets that thwarted a planned bombing of the U.S. embassy in Paris and that 
could possibly—had he been caught and interrogated sooner—have prevented the 
September 11 attacks.109 

 
Some of these cases are disputed and none is by itself dispositive. Our point is not to 
defend the sometimes savage tactics described in these examples—or in the countless 
others that point in the same direction. It is, rather, to emphasize that it will not do to 
pretend that America can ban coercion without cost. While it remains very much an open 
question how often and under what circumstances coercion generates useful intelligence, 
the correct answer is clearly not “never.” As Philip Bobbitt puts it, “There is a reason 
why, in the very teeth of explicit and pervasive law to the contrary—domestic and 
international—…the U.S., the UK, France, and Israel have repeatedly engaged in highly 
coercive techniques of interrogating terrorists. That reason has more to do with the moral 
imperatives of [protecting their people] than it does with the depravity of officials.”110

 

The Arguments for Banning All Coercion and their Flaws 
The fact that coercive interrogation has probably saved many lives, at least on rare 
occasions, does not disarm those who say that torture or less severe forms of coercion is 
always wrong. One of the more candid arguments for that proposition comes from 
Michael Ignatieff: 
 

Those of us who oppose torture should also be honest enough to admit that we 
may have to pay a price for our own convictions. Ex ante, of course, I cannot tell 
how high this price must be. Ex post following another terrorist attack that might 
have been prevented through the exercise of coercive interrogation—the price of 
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my scruple might simply seem too high. This is a risk I am prepared to take, but 
frankly, a majority of fellow citizens is unlikely to concur.111

 
The following, in roughly ascending order of persuasiveness, are the nine principal 
arguments that torture and near-torture—some would say any kind of coercion—should 
never be used, and the reasons we regard “never” as an unpersuasive and indeed morally 
flawed stance. 
 
First, absolutist opponents say that torture or near-torture is simply immoral in all 
circumstances, no matter how strong the evidence that the prisoner was involved in 
planning an imminent mass murder and no matter how many lives it might save.112 This 
is a weak argument on its own terms. By choosing to allow the massacre of innocents in 
order to avoid inflicting pain on would-be mass murderers, it embraces the greater of two 
moral evils. Bobbitt takes the moral offensive against this kind of absolutism. Positing a 
hypothetical ticking bomb case, he asserts: “In such a situation, only a self-absorbed 
monster would say, sweetly, ‘Oh no, I mustn’t (even if I wish I could), sorry,’ thus 
deliberately sentencing unnumbered innocents to death and dismemberment in order to 
protect the manifestly guilty.”113  
 
Second, one of the most common arguments against brutal interrogations is that if 
America abuses its prisoners, it will expose American prisoners to abuse as well. This 
makes sense in the context for which the Geneva Conventions were originally designed: 
wars between states in which the belligerents capture enemy soldiers and are willing to 
provide reciprocal assurances that these prisoners of war will be treated well, as 
honorable, lawful combatants. The reciprocity argument carries less weight when the 
prisoners being detained are stateless terrorists committed to torturing and murdering as 
many American soldiers and civilians alike as they can. Reciprocity presumes a degree of 
enemy commitment to the treaties—a commitment that is simply counter-factual in the 
context of global counterterrorism. 
 
Third, one clear cost of the highly coercive CIA and military interrogations of Al Qaeda 
terrorists has been and will continue to be that it makes it far more difficult, if not 
impossible, to prosecute major terrorist suspects with any semblance of legitimacy unless 
none of the essential evidence derives from the coercive interrogations. The fruits of 
these interrogations will and should be inadmissible in civilian courts and in almost all 
cases, probably also in military commissions—should those even continue to exist. This 
helps account for why—seven years after Bush ordered creation of a system of military 
commissions to prosecute Al Qaeda terrorists for war crimes—so few prosecutions have 
proceeded before them and no defendant has been convicted of any role in the September 
11 attacks or other murderous crimes. Indeed, the proceedings at Guantánamo have 
generated far more publicity about what was done by America to extract information 
from the defendants than about their alleged crimes. 
 
This is a high price to pay for whatever intelligence was gained through coercive 
interrogations. But the price may have been worth paying if the intelligence gained has 
saved lives, because holding “enemy combatants” for the duration of the war either under 
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the laws of war or under some other administrative detention regime presents a 
plausible—if suboptimal—legal alternative to prosecuting them. While establishing the 
guilt of these mass murderers beyond a reasonable doubt at public trials represents an 
abiding policy objective, it is not the only policy objective. It may sometimes be more 
important to get intelligence that might thwart future attacks than to publicly prove the 
guilt of and punish those responsible for past attacks.  

 
Fourth, opponents of any coercion argue that any use of interrogation methods that can 
reasonably be called “torture” either violates the 1994 law making torture a crime or 
invites disrespect for that law. Moreover, they argue that any use of near-torture, or even 
mildly coercive interrogation, violates international law, including the Geneva 
Conventions and the U.N. Convention Against Torture and Other Cruel, Humiliating, or 
Degrading Treatment or Punishment. It follows that even far more judicious use of 
coercive interrogation than that practiced by the Bush Administration opens the United 
States to charges of violating international law, including its treaty obligations.  
 
The trouble with this argument is that while the use of torture and near-torture surely 
violates international law, the use of mildly coercive interrogation on stateless terrorists 
does not clearly violate Geneva or any other international agreement, at least not as 
ratified by the United States. In addition, not all use of near-torture violates U.S. law. 
Finally, while the U.S. should strive to comply with international law when possible, 
neither it nor any other nation has shrunk from violating international law when 
necessary to protect its vital interests.  

 
Fifth, opponents of coercive interrogation argue that, even if it does sometimes “work,” it 
so infrequently offers the most effective approach that it leads to a net loss in the amount 
of good intelligence obtained. This point is probably true in most circumstances. Our 
view, outlined above, that coercive interrogation can prove effective in obtaining life-
saving information under certain circumstances does not negate the argument that this 
happens so rarely and unpredictably that the large costs of a coercive interrogation 
program to effective intelligence-collection outweigh any of its benefits. Indeed, apart 
from the fact that the Bush Administration could point to no conclusive public evidence 
that its coercive interrogations were effective, there are stacks of books and articles from 
the past few years reciting dozens or even hundreds of examples of coercive 
interrogations of small-fry and mistakenly-suspected innocents that yielded little or no 
useful information. There are also cases in which prisoners responded to torture or near-
torture by misleading the Bush Administration into disastrous misjudgments and 
blunders. It might well also be true that because of rampant excesses, the Bush 
Administration’s coercive-interrogation policy generated more costs than benefits—
though this is impossible to assess rigorously without a firm sense of how many lives, if 
any, it saved. But even assuming that the costs to intelligence gathering of the Bush 
interrogation program vastly exceeded its benefits to intelligence gathering, the same 
would not necessarily be true if the current administration and Congress were to adopt 
interrogation laws and policies authorizing more judicious use of more limited coercion. 
 
Sixth and seventh, opponents contend that coercive interrogation, once commenced, 
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tends to send its practitioners and advocates hurtling down two slippery slopes. The first 
leads to the use of ever more extreme methods on prisoners who are not easily broken, 
such as Abu Zubaydah and KSM, or who have no useful information. The first August 1, 
2002 “torture memo” greased the path down this slope by effectively telling the 
interrogators, “Just about anything you might want to do is legal, and the president’s 
word is the law.” Perhaps the easily-broken sort of prisoner who can be forced to spill his 
guts by mild coercion isn’t likely to know very much; perhaps the hardened terrorist 
leaders who are most likely to have life-saving information will not reveal it unless put 
through out-and-out torture. If we could be confident that these propositions were true, it 
would be proper to ban all coercive interrogation, since the law has long banned pushing 
the prisoner’s pain to the point of torture. 
 
The trouble is that we cannot be confident. Nobody knows the set of tactics that 
optimizes the ratio of valuable intelligence extracted in emergency situations to coercive 
force exerted—which seems, to us anyway, to be the morally essential ratio. The Israelis 
appear to have obtained a considerable amount of life-saving intelligence by highly 
coercive methods that stopped short of torture. Chris Mackey’s book cites similar 
successes with milder coercion in Afghanistan. And a case can be made that the moral 
imperative to prevent terrorist mass murders may justify—as a matter of right and wrong, 
although not as a matter of law—the suffering of a few bad men such as Abu Zubaydah, 
KSM and al-Qahtani. 
 
The other slippery slope leads toward brutalizing large numbers of small-fry and innocent 
detainees. Harsh methods initially designed for use against only the worst of the worst, 
who presumably have the most life-saving information, tend to spread to less important 
cell leaders, and then to individual foot soldiers, and their brothers and fathers and sons 
and neighbors, and many innocents who are wrongly suspected of being terrorists. This 
certainly occurred in the military (though not the CIA) under Bush.  

 
A Washington Post editorial drew a broader lesson. Speaking of the dismissal of the war 
crimes charges against al-Qahtani, it asserted, “His case is testament to the fact that 
extreme tactics, even when used to prevent violence, almost always backfire.”114

 
But “almost always”—with its implication of inevitability—probably overstates the 
matter. The brutal methods used on al-Qahtani migrated overseas because of avoidable 
Bush Administration blunders and arrogance. Bush did not have to toss the Geneva 
Conventions aside and throw the military into a state of confusion about what, if any, law 
interrogators had to obey. The Justice Department did not have to give the White House 
and CIA memos so drastically narrowing the anti-torture law and asserting presidential 
power to order wholesale torture. Rumsfeld did not have to give al-Qahtani’s handlers 
such an open-ended authorization to work him over or take so little care to prevent the 
spread of techniques intended only for use at Guantánamo. General Miller did not have to 
advise that prisoners be treated like dogs. The military did not have to circulate a 
confusing succession of inconsistent rules at Abu Ghraib. Indeed, the administration did 
not have to permit coercive interrogation in the military—which holds the most and 
lowest level detainees—at all. Confining the use of such methods to the CIA’s small 
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corps of highly-trained interrogators and to its particularly high-value group of detainees 
has greatly limited the number of prisoners subjected to them. 
 
In other words, in the future, with better laws and better leaders, we might be able to save 
lives by using coercive—and in dire emergencies highly coercive—interrogation methods 
only on the few prisoners who seem especially likely to have life-saving information, and 
to do so without crossing the line into torture and without again brutalizing large numbers 
of small-fry and innocents. 
 
Eighth, opponents argue that coercive interrogation represents a betrayal of American 
values and traditions. Since the Revolutionary War, the United States has taken pride in 
its renunciation of torture and abuse of helpless prisoners. While the British brutalized 
captured members of George Washington’s army, Washington ordered that British 
prisoners of war be treated “with humanity,” receive food and medical care, and be 
housed in conditions comparable to those of their American captors.115 From the Civil 
War through World Wars I and II, the adoption of the Geneva Conventions and beyond, 
America took the lead in pushing for international rules to prevent mistreatment of 
prisoners of war. As Philip Zelikow, a former senior adviser to Condoleezza Rice, 
stressed in an April 2007 lecture, the high-level Bush Administration approval of 
methods involving prolonged physical torment was unprecedented in American history, 
even during World War II, which took hundreds of thousands of American lives. Nor did 
World War II-era leaders such as Henry Stimson, George Marshall and Winston 
Churchill “rely on lawyers to tell them what was right and wrong,” Zelikow said.116

  
This point has a great deal of merit. Coercion is an ugly thing; torture raises that ugliness 
to a particularly high degree. But the high-minded ideals professed by American leaders 
and expounded in the Geneva Conventions have often coexisted with some space in 
practice for the use of fairly tough coercive interrogation methods. In a carefully 
researched paper contradicting the conventional wisdom that the post-September 11 
prisoner abuse was almost unprecedented in U.S. history, a scholar named William Levi 
has written: “Almost without exception, the techniques approved after 9/11 for military 
interrogations of unlawful combatants would have been understood to fall within the 
legal constraints of the Geneva Conventions for protected prisoners of war at one point or 
another pre-9/11.”117

 
In a review of declassified Defense Department and CIA interrogation manuals, Levi 
found that even after ratification of the 1949 Geneva Conventions, both military and CIA 
interrogation techniques long remained much rougher than a literal reading of Geneva 
would have led one to expect. The military authorized, and claimed as consistent with 
Geneva, techniques including drugs, slaps and other physical pressures short of torture to 
induce disorientation. And the CIA long maintained more permissive guidelines than the 
military. CIA manuals encouraged the use of sensory deprivation to soften up detainees 
for their interrogators. As the military’s rules became tighter in the 1960s and early 
1970s, the CIA began outsourcing some interrogations to foreign governments with much 
looser standards. American forces trained Latin American governments how to use tactics 
that U.S. policy forbade and shared the information obtained.118 In other words, the real 
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history of American interrogation has not taken place entirely on the high road but 
stepped off on the shoulder in exigent (and sometimes less than exigent) circumstances. 
 
Finally, opponents argue that coercive interrogation fans hatred of America and risks 
alienating allies. They are undoubtedly correct on this point. Perhaps the most powerful 
argument against coercive interrogation is that by abandoning the moral high ground, 
America forfeits international support, spurs anti-Americanism, and encourages more 
people to become terrorists than we can ever kill or catch. The evidence of this backlash 
against America is all around us, in the headlines and polls showing a deep drop in 
sympathy for America all over the world since 2001. The brutal interrogations in 
Guantánamo, Afghanistan and Iraq may also have done as much to alienate potential 
informants as to reap valuable intelligence; while this hypothesis is inherently untestable, 
it is sufficiently plausible to warrant firm repudiation of the Bush approach.  
 
More broadly, the widespread view in Europe and elsewhere that the United States has 
systematically tortured prisoners has done incalculable damage to the international 
cooperation in fighting terrorists that is essential to success. In poll after poll, most people 
around the world say the United States plays a negative role in world affairs. 
 
The risk that alienating foreign opinion can contribute to military defeat is illustrated by 
the aftermath of French forces torturing Algerian revolutionaries during the 1957 Battle 
of Algiers. The French squeezed enough information out of these revolutionaries to win 
the immediate battle, but lost the war, in part because the brutal French tactics had 
swelled the ranks of the revolutionaries and their sympathizers as well as outraging 
public opinion in France and elsewhere.119 All this adds up to a serious case that perhaps 
the only way to recapture the high ground in world opinion and make a clean break with 
the Bush record would be to ban all coercive interrogation—even angry shouting—as 
Congress has voted to do and the Obama executive order does on an at-least temporary 
basis. 
 
A serious case—but ultimately an unpersuasive one, in our view. Polls and anecdotal 
evidence alike suggest that America’s image is not actually so bad in much of the world 
and that the anti-Americanism concentrated in the Muslim world and Western Europe 
would not be greatly dissipated by a ban on coercive interrogation120; this anti-
Americanism is rooted in numerous causes, including hatred of America’s alliance with 
Israel and the smugness and hypocrisy of Europeans who have taken the American 
security umbrella for granted for decades. This is not to deny that a flat ban on coercive 
interrogation might improve America’s image abroad. But the same might be true if the 
new administration and Congress firmly repudiate the excesses and abuses of the Bush 
years while at the same time allowing limited, carefully controlled, coercive interrogation 
short of torture to meet dire emergencies and unlock the secrets of important terrorist 
captives such as KSM. 
 

Fixing the Law 
We have seen the terrible consequences of allowing coercive interrogation to spin out of 
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control. But the preceding discussion suggests that it would be an overreaction to ban all 
coercive interrogation—that is, to make permanent the current Obama policy, particularly 
by passing a statute of the type Congress would have enacted in February 2008 but for 
Bush’s veto. A more clear-eyed consideration of long-term interrogation policy starts 
from a different, less comfortable premise—that the real question is not whether coercion 
is ever appropriate but how much coercion is appropriate, how rarely, and with what, if 
any, degree of legal sanction. We should also resist answering this question in simple 
terms, but acknowledge the need for different rules for different agencies that conduct 
interrogations. Threats and intimidation that are unacceptable in the military context and 
banned by the Army Field Manual may be routine and quite legal in, for example, the 
criminal justice context, where police officers and FBI agents regularly threaten suspects 
with lengthy prison terms—even the death penalty—to get them to cooperate. 
(Presumably for this reason, the Obama executive order specifically exempted the FBI 
from the requirement to follow the Army Field Manual.121) In the real world, there is no 
magic line between coercion and non-coercion. Nor even is the line between physical 
coercion and psychological pressure altogether sharp.  
 
Humility is critical in this policymaking exercise. In the absence of more rigorous study 
of how coercion has worked in practice, we are as a society guessing as to questions of 
when coercion is appropriate and how much. Any policy proposal not predetermined by 
ideology, therefore, ought to be tentative—subject to revision in a more permissive 
direction if evidence develops that coercion saves lives and in a less permissive direction 
if evidence develops that it produced results either too confounded with noise or 
obtainable by less ugly means. While we await more empirical evidence of what works 
and what doesn’t, we believe that our laws and policies should be guided by the 
following principal lessons of the post-September 11 experience: 

 
• Rapport-building methods such as those used by military interrogators under the 

Army Field Manual should be the preferred approach for interrogating suspected 
terrorists. They not only present fewer legal and moral problems, they often offer 
the most effective means of obtaining the largest volume of useful information. 
What’s more, they certainly facilitate eventual criminal prosecution more readily 
than do coercive methods. They do not alienate our allies—though the non-
criminal detentions that enable them may still—nor do they rally world opinion 
against America’s fight. 

• When non-coercive methods seem unavailing, it will often—although not 
always—be because the prisoner has little or no information to give up. One 
cannot assume that every prisoner is going to tell all if interrogators only keep on 
him long and hard enough to “break” him. Sometimes, they don’t tell all because 
they don’t know much. 

• Coercive methods may well spur such prisoners to mislead interrogators by 
fabricating stories to stop the pain. This fact is oft-repeated by those for whom it 
ineluctably counsels abstention from all coercive methods all the time. While it 
does not lead us to that conclusion, it should induce a great deal of caution about 
authorizing highly-coercive practices and a skepticism about the intelligence take 
from detainees subjected to those practices absent strong corroboration data. 
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• Any use of coercive methods also poses a grave danger that the interrogators will 
be tempted to ratchet up the pressure to the point of near-torture or torture if mild 
coercion does not produce results. Again, this point does not necessarily counsel 
abstention from all coercion, but it should induce especially clear and rigorous 
regulatory constraints on escalation. 

• Vague definitions of what is and is not lawful are doubly dangerous. On the one 
hand, they may tempt some officials to twist the law to allow extreme methods, 
giving latitude to people like Yoo who wished to beat the law until it confessed. 
On the other hand, vagueness can also induce undue risk aversion. When the law 
does not offer clarity about what methods are legally safe, it can deter officials 
from using even perfectly defensible techniques that should be lawful and might 
save lives. The current reliance on the Army Field Manual, which stops far short 
of the legal lines—wherever they reside—is an example of this danger. Unsure of 
where the legal lines actually lay, the military set its regulatory limits extremely 
conservatively. 

• High-level approval of coercive interrogation can ripple down through the ranks, 
leading to wholesale brutalization of small-fry detainees who know little or 
nothing of value, as well as of wrongly-suspected innocents. It is, therefore, 
critical not to have a general policy of authorizing harsh interrogations. To 
minimize the danger of the contagion’s spreading and diffusing throughout the 
government, any coercive methods should be administered only by well-trained 
personnel in an isolated program. Those interrogators must be carefully screened 
to filter out people who might be tempted to abuse prisoners as a form of 
retribution or as a source of sadistic pleasure. 

 
Most of the major elements of a policy based on these principles are already in place—
the product of the reforms of the late Bush years and the early Obama days. The Bush 
administration already reduced the risks of brutalizing small-fry detainees and of using 
unfit or badly trained interrogators by ending the military’s use of coercive interrogation 
methods. By late 2006, coercion was already segregated to the tiny CIA program, which 
had been emptied of subjects. The Obama order, while eliminating this program, keeps in 
place the principle that if anyone is permitted to exceed the Army Field Manual, it is only 
agency personnel with special authorization. This would presumably affect only a small 
number of the highest-value prisoners and would involve only a small number of 
carefully-chosen and specially-trained interrogators. 
 
Meanwhile, the Hamdan decision and the MCA’s revision of the War Crimes Act, both 
in 2006, have fortified the case that it is a war crime to use waterboarding and perhaps 
some other highly coercive methods that the CIA had previously employed based on 
Justice Department advice that they were lawful. In addition, waterboarding was already 
barred by the CIA’s classified interrogation rules when Obama shut down the agency’s 
program. And both Obama in a press conference and Attorney General Eric Holder in his 
confirmation hearings made clear that they regard waterboarding as torture.122

 
What’s more, the McCain Amendment codified a series of important judgments that 
reflect a kind of consensus about military interrogation policy—a consensus that could 
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plausibly inform future policymaking about CIA interrogations, too. The first of these is 
that Congress is not well-suited to write the granular rules of interrogation policy. The 
McCain Amendment, after all, says nothing about the details of what military 
interrogators may and may not do. Rather, it delegates to the military itself the authority 
to write the rules and merely requires as a matter of law that the military then follow 
those rules. It therefore leaves the military with great policy latitude both to set the 
boundaries and, if circumstances change, to alter them. If the military tomorrow decided 
that it needed to use more coercion and could justify it under the high-altitude principles 
Congress has set, it could rewrite the Army Field Manual to ramp up the permissible 
pressure at least to some degree—all without going to Congress.  
 
The second judgment reflected in the McCain Amendment is that the legal restraints on 
interrogation should not be enforced by adding new criminal laws to those banning 
torture (which we would tighten as detailed below) and war crimes. Even if a tactic 
violates the Army Field Manual or, more fundamentally, the ban on cruel, inhuman, or 
degrading treatment, it remains an administrative matter under the MCA unless it is 
sufficiently violent to constitute a “grave breach” of the Geneva Conventions. In other 
words, Congress has recognized that not every violation of the interrogation rules or of 
international law should be criminally prosecutable. 
 
The result of these policy judgments and their wide acceptance is that the residual policy 
dispute is quite narrow. A near consensus has developed that military detainees should 
not be coercively interrogated at all and the CIA should rarely use coercion. The only real 
dispute is over that tiny handful of CIA detainees who are both high-value enough to 
have access to prospective terrorist planning information and who stubbornly resist non-
coercive interrogation. 

 
While President Obama’s executive order makes a clean break with the Bush record, it 
actually does not answer the question of how best to handle this group. Were the Obama 
order to become the long-term policy of the administration, it would fail on both a 
substantive and a procedural level. First, it goes too far by banning all coercion all the 
time. Second, this rule is unstable because it can so easily be changed at the whim of the 
president, whether Obama or, perhaps, a successor more like Bush. An administration 
down the road that wanted to resume waterboarding could rescind the current order and 
adopt legal positions like those of the prior administration. Unless the Obama 
Administration and Congress hammer out rules that provide interrogators with clear 
guidance about what is and is not allowed and write those rules into statute, America 
risks vacillating under current law’s vagaries between overly permissive and overly 
restrictive guidance. 

 
The general goals of new legislation should be threefold:  
 

• To make it a crime beyond cavil to use interrogation methods considered by 
reasonable people to be torture. The torture statute already does this to some 
degree, but the fact that it arguably permitted techniques as severe as 
waterboarding suggests that it may require some tightening. The key here is that 
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the statute should cover all techniques the use of which ought to prompt criminal 
prosecution;  

• To subject CIA interrogators in almost all cases to rules that, without relaxing 
current law’s ban on cruel, inhuman and degrading treatment, permit relatively 
mild forms of coercion that are properly off limits to military interrogators; and  

• To allow the president, subject to strict safeguards, to authorize use of harsher 
methods short of torture (as defined in the revised criminal statute) in true 
emergencies or on extraordinarily high-value captives such as KSM. 
 

Only Congress can provide the democratic legitimacy and the fine-tuning of criminal 
laws that can deliver such a regime. Only Congress, for example, can pass a new law 
making it clear that waterboarding—or any other technique of comparable severity—will 
henceforth be a federal crime. Only Congress as well can offer clear assurances to 
operatives in the field that there exist safe harbors against prosecution for conduct 
ordered by higher-ups in a crisis in the genuine belief that an attack may be around the 
corner. Only Congress, in other words, can create a regime that plausibly turns away 
from the past without giving up what America will need in the future. 
 

Refining the Torture Statute 
Congress could accomplish the first of these objectives most simply by adopting a 
definition of torture for purposes of the anti-torture statute that is more specific and 
detailed—and therefore less amenable to interpretative manipulation—than current law 
and that bans a somewhat wider range of brutality. The goal here should not be a narrow 
anti-waterboarding law, since it requires no particular creativity to imagine inflicting 
some equivalent suffering by means that would not fit the terms of such a statute. Rather, 
the legislature should aim to define and ban the category of techniques that induces 
discomfort of such enormity that any reasonable person would regard them as torture. 
 
As described earlier, federal law currently defines torture as “an act committed by a 
person acting under the color of law specifically intended to inflict severe physical or 
mental pain or suffering…upon another person within his custody or physical control.” 
And it defines “severe mental pain and suffering” to include “the prolonged mental harm 
caused by or resulting from” any of four distinct behaviors: “the intentional infliction or 
threatened infliction of severe physical pain or suffering,” “the administration or 
application, or threatened administration or application, of mind-altering substances or 
other procedures calculated to disrupt profoundly the senses or the personality,” “the 
threat of imminent death,” and “the threat that another person will imminently be 
subjected to” these other harms.123

 
There are two problems with this definition. First, “severe” is almost infinitely malleable. 
The statute does very little to tell an interrogator—or a president—how much pain will 
trigger criminal liability. Does it have to be “equivalent in intensity to the pain 
accompanying serious physical injury such as organ failure,” as John Yoo suggested, or 
will discomfort beyond the scratches and bruises of day-to-day life suffice? What about 
techniques—such as waterboarding, for example—that leave no permanent mark or 
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damage yet cause excruciating suffering and panic?  
 
Second, the requirement that “mental harm” be “prolonged” introduces an analytical 
circularity. How can the interrogator know before he performs a technique whether it will 
cause prolonged mental harm or just temporary mental harm? And how could a jury 
possibly ascertain his intent? Indeed, why would any interrogator other than a sadist ever 
intend to cause prolonged mental harm? 
 
To correct these problems, Congress should both give texture to the word “severe” and 
remove the requirement that mental harm be “prolonged,” replacing it with a definition 
based on intensity and that more textured understanding of severity. Congress might 
define “severe physical pain or suffering” as, for example, “physical discomfort of such 
intensity and duration as to be unendurable by an average person.” And it might define 
“severe mental pain or suffering” as “the mental harm caused by or resulting from” the 
four currently-listed tortures as well as a more generalized fifth category: “the infliction 
of any other techniques of mental or psychological manipulation that are of sufficient 
intensity and duration as to be unendurable by an average person.” Not every technique 
of coercion hurts enough to render a person willing to do anything to make it stop. Those 
that do are the ones that deserve the special mark of criminal-law opprobrium. Such a 
rule will not by any means make completely clear where along the spectrum of coercion 
pressure crosses the line into torture. It will, however, both offer more guidance than 
current law does and clarify that certain specific techniques that are now arguable cases 
fall clearly on the criminal side of the line. 
 
To add additional clarity, Congress might follow the Army’s lead and identify a specific 
set of off-limits tactics—not as a comprehensive list but as a representative sample. The 
Army Field Manual both identifies the techniques that it authorizes and specifically 
proscribes techniques to be avoided. The relevant language reads: 

If used in conjunction with intelligence interrogations, prohibited actions include, 
but are not limited to,  
• Forcing the detainee to be naked, perform sexual acts, or pose in a sexual 

manner.  
• Placing hoods or sacks over the head of a detainee; using duct tape over 

the eyes.  
• Applying beatings, electric shock, burns, or other forms of physical pain.  
• “Waterboarding.”  
• Using military working dogs.  
• Inducing hypothermia or heat injury.  
• Conducting mock executions. 
• Depriving the detainee of necessary food, water, or medical care.124  

A similar approach for CIA interrogations might well specify different techniques, but 
laying out examples in statute would offer executive branch lawyers guidance as to the 
sort of coercive intensity Congress means to ban.  
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CIA Flexibility under the McCain Amendment 
Even if Congress were to tighten the torture statute to reflect a more intuitive 
understanding of torture, a considerable gap would remain between the prohibitions in 
this revised statute and those in the Army Field Manual, which forbids even mild 
coercion or intimidation. A smaller but still substantial gap also exists between methods 
that “shock the conscience” and are thus banned by the McCain Amendment and the 
Army Field Manual. Thus, a second key goal of legislative policy should be to both 
authorize and set strict limits on CIA interrogations in this legal space—that is, space 
forbidden to the military as a matter of policy but not precluded by any statute. Congress 
should, in other words, make clear that CIA interrogations need not follow the Army 
Field Manual but must by law follow a parallel code developed for the agency’s own use.  
 
Specifically, Congress should require the administration to adopt and to submit to the 
congressional intelligence committees a detailed CIA interrogation manual, subject to 
revision by legislation. Like the military interrogation rules in the Army Field Manual, 
the CIA manual should prohibit the use of any interrogation methods other than those it 
specifies, subject to the emergency exception described below. Also like the military 
rules, the CIA manual should carry the force of law for those whose behavior it governs. 
And like the Army Field Manual, it should be enforced though administrative discipline, 
not by criminal sanction, except to the extent that violations involve highly coercive 
methods that amount to either torture under the definition as revised above or a violation 
of the War Crimes Act.  

  
Unlike the military rules, however, the CIA manual should permit the agency far greater 
latitude—subject to the existing legal prohibitions on cruel, degrading and inhuman 
treatment and the criminal prohibitions discussed above—both to put pressure on 
detainees to cooperate and to give them benefits in exchange for cooperation. The CIA 
manual should authorize a range of mildly coercive methods. For example, the CIA 
should retain the options of yelling, making threats, disrupting sleep patterns in a 
carefully limited manner, denying hot rations and comfort items, and perhaps forcing 
prisoners to stand for long enough to make them uncomfortable but not so long as to put 
them in agony. The rules should forbid any violent physical contact.  
 
The basic principle is that for this limited group of detainees (the highest-value, most 
dangerous terrorist suspects in American custody) and this limited group of interrogators 
(the most highly-skilled and well-trained personnel in the government), the government 
should take advantage of every technique it can reasonably defend as lawful. Such 
interrogation might make it more difficult to prosecute these prisoners, whose coerced 
statements would be inadmissible in federal court. But this cost would be justified by the 
hope of obtaining potentially life-saving information. And any statements made before 
coercion was used would still be admissible.  
 
The CIA manual should be made public to the maximum extent possible. The agency’s 
interrogation rules have long been classified, on the theory that captured terrorists should 
not know the limits of what might be done to them in advance lest they be encouraged to 
hold out. Indeed, Al Qaeda trains its terrorists in what interrogation methods to expect 

  36



and how to resist. So it might be necessary to keep some details under wraps. But perhaps 
not: The emergency exception described below would have the benefit of signaling to 
high-value captured terrorists that they might be subjected to methods tougher than those 
listed in the public manual. While the emergency exception would also have the cost of 
signaling the same to the rest of the world, the world would know that the tougher 
methods were reserved for the direst emergencies. In any event, it is essential for the 
broad contours of the manual and its techniques to be public—and debated in public—so 
that it does not appear that the United States is secretly authorizing interrogation practices 
more brutal than it admits to its own people and the world at large. 

 

An Emergency Exception 
The combination of military interrogations under the Army Field Manual and CIA 
interrogations under a more permissive CIA manual should provide adequate flexibility 
for almost all interrogations United States personnel will have to conduct. There likely 
will be exceptions, however—those rare captives who seem especially likely to have life-
saving information yet prove resistant to the usual interrogation methods. Both Congress 
and the executive branch must take account of this group. In these situations, the 
executive branch will face an excruciating dilemma: give up on obtaining information on 
which large numbers of innocent lives may depend or exceed the baseline rules for 
interrogations. In such crisis situations, it is reasonable to anticipate the executive 
branch’s choice. Restraint will not appeal to officials who fear that it will sacrifice 
innocent lives. The question Congress must confront, therefore, is whether it wants to 
regulate this choice or to force executive branch officials to choose between obeying the 
law and saving lives. In our view, the widespread acknowledgement—often quite 
backhanded—that in such situations coercive tactics that are otherwise unacceptable may 
be justified warrants congressional recognition. 
 
Congress should, therefore, create an emergency exception to the rule against using any 
interrogation method not specified in the CIA manual. This provision should authorize 
the CIA to deviate from its interrogation manual only on a personal order of the 
president, on a case-by-case basis, to use otherwise banned, highly-coercive methods 
short of torture. To prevent interrogators from going too far—and to protect those using 
authorized methods from subsequent accusations that they did go too far—any such order 
should detail in writing why extraordinary methods are needed, what methods can be 
used, for how long, and in what combinations. It should also be accompanied by a Justice 
Department opinion finding that the proposed interrogation plan violates neither the 
prohibition against torture nor the War Crimes Act. There should, however, be no 
requirement that such emergency orders comply with international law, which is thought 
by many experts to ban all highly coercive interrogation methods—a ban that no 
president would or should recognize as sacrosanct when innocent lives are at stake. 
 
This law should immunize personnel acting within the four corners of such an order from 
any subsequent prosecution or civil liability. For these decisions, in other words, the 
president alone should be accountable, through the political process including 
impeachment. 
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To provide political accountability, these orders should be valid only if signed by the 
president personally and shared promptly with the intelligence committees, much as 
presidents have long shared “findings” authorizing covert actions. The president should 
also be required to disclose on a regular basis the number of such orders that have been 
issued. This would ensure that the president does not slough these decisions off on mid-
level career officials who might either resort too readily to near-torture or then face years 
of investigations and insinuations of criminality—or both. It would also ensure that 
Congress is kept informed and has appropriate recourse if the president misuses this 
power.125

 
Congress should, in our judgment, retain the principle that there are no exceptions to the 
criminal prohibitions in the anti-torture statute or the War Crimes Act. This is not to deny 
the possibility that torture—and nothing less than torture—might save lives in some 
imaginable scenario. But so rarely if ever will it be knowable in advance that a prisoner 
has information that could avert imminent catastrophe and that could be elicited by 
torture, and only torture, and so high are the costs of authorizing it, that the law must 
regard anyone who resorts to torture, including the president, as a criminal. If such a law-
breaker acts honorably, based on a good-faith conviction that his actions were necessary 
to avert imminent danger to innocent lives, his protection should lie in prosecutorial 
judgment, public opinion, a defense of necessity, the common sense of jurors, the 
president’s pardon power, and the judgment of history. 
 
Anything less than a no-legal-exceptions rule would amount to a formal endorsement of 
torture by the United States government, for the first time in history. And that would be 
an invitation to abuse and another disaster for America’s image. Senator John McCain, a 
victim of torture and leading critic of waterboarding and other harsh practices, gave the 
right answer when presented in 2005 with a nuclear-bomb-hidden-in-New-York 
hypothetical. Citing President Lincoln’s probably unconstitutional suspension of habeas 
corpus to save the union, McCain responded: “You do what you have to do, but you take 
responsibility for it.”126

  

Conclusion 
Amid the long, painful, and bruising political battle over interrogation policy, America 
has actually made enormous progress. We have solved the problem of military 
interrogations and narrowed the problem of the highest-stakes CIA interrogations. Given 
that American forces worldwide hold many thousands of people, it is notable that we 
have reached near-consensus on how to treat all of them excepting a tiny group that 
currently, in all probability, numbers zero. 
 
That said, Congress’s work is not done. As long as it leaves the definition of torture so 
narrow, and as long as such a wide gap persists between what is lawful in the highest-
stakes interrogations and what the Army Field Manual permits, its guidance will remain 
at once overly permissive and overly restrictive—overly permissive in that the law will 
not criminalize conduct reasonable people will intuitively understand as torture and 
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overly restrictive in the sense that the rules will prohibit coercions that, under certain 
circumstances, are altogether reasonable. A better balance is possible—one that would 
protect America’s security without staining its honor. 
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