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I ntroduction

We are filing these comments on the Revised Proposed Find Judgment (RPFJ)! and
Comptitive Impact Statement (C1S)? to provide the Justice Department and the court with what
we bdlieveis aussful economic andyssto assst the court in fashioning the appropriate remedy
inthismatter. In brief, we believe that the RPFJ is not in the “public interest,” asthat test is
gpplied under the Tunney Act. Accordingly, the RPFJ should ether be rgected outright now, or
the court should refrain from ruling on the RPFJ until it has completed its further factud inquiry
regarding the remedy proposed by the nine states not party to the RPFJ. If, however, the court
accepts the RPFJ in the meantime, we srongly urge it to treat the RPFJ as an interim remedy
and expresdy leave open the possbility of supplementing the RPFJ with the additiond remedies
discussed in detall in this comment. We aso recommend that in conducting its further factua
inquiry in the remedy phase of thislitigation that the court actively consder astructura remedy
that would create some competition in the PC operating system market that, but for Microsoft’s

unlawful acts, reasonably could have been expected to have emerged by thistime.

A. Interest of the Commenters

Each of the Sgnatories of this Comment is a professona economist with expertise that is
relevant to the matter now before the court, namely the design of an gppropriate remedy to
address Microsoft’ s antitrust violations. We arefiling this submission in our own persond
capacities and not on behdf of the inditutions with which we are currently affiliated or
employed (and identified shortly). We are submitting our viewsto assst the court in deciding

whether to accept the RPFJ and ultimately in fashioning an appropriate remedy. None of us has

! United States v. Microsoft Corp., Stipulation and Revised Proposed Final Judgement (November 6, 2001).
2 United States v. Microsoft Corp., Competitive Impact Statement (November 15, 2001).




been employed by or retained as consultant on matters before this court for Microsoft, the federa
or state governments, or any other interested party in thislitigation. Furthermore, none of usis
receiving any compensation from anyone for submitting these comments.

We have followed this case extensively for the past severd years, in severd capacities.
Collectively, wejoined infiling an Amicus Brief on remedies before Judge Jackson in May,
2000, before he entered hisfinal judgment on June 7, 20003 In that brief, we urged the court to
conduct an evidentiary inquiry before adopting aremedy (a procedure that this court will now
shortly follow). We also described the merits and drawbacks of three basic remedy options. a
structura remedy, a conduct remedy, and relief requiring changes in competitors accessto
Microsoft’ sintellectud property. Our brief established, in effect, a rebuttable presumption
favoring structurd relief. We did not support the kind of structura relief that the Department of
Justice urged upon Judge Jackson and which he ultimately accepted: atwo-way split of the
company between an enterprise engaged in Operating Systems (the OS company) and the other
engaged in gpplications software (the Applications Company). Instead, we made the case for
adopting the only remedy we believed then (and il believe) would truly restore competition to
the OS market: athree-way split of Microsoft’s OS monopoly (that would guarantee the end of
the monopoly) and a separate Applications company.

We bdlieve that we have rdevant collective experience and insght that can benefit the
court. We have worked on and studied extensvely awide range of government interventions,
including deregulation (in arlines, surface trangportation, the financia sector, dectricity and
telecommunications, water supply, hydrocarbon fuels, broadcasting); structurd reief in antitrust

cases(including U.S. v. AT& T); privatization (eectric power, telecommunications and water);

3 Brief of Amici Robert E. Litan, Roger Noll, William D. Norhdaus, and Frederic M. Scherer (filed April 27, 2000).



demonopolization and marketization in formerly state-run economies (including the former
Soviet Union, Romania. and East Germany), and foreign trade cases (including tariff and quota
relief and Structura adjustment).

We dso each have individua experience that is relevant to both the broad and narrow
issuesraised by thiscase. Robert E. Litan, currently the Vice President and Director
of the Economic Studies Program at the Brookings Ingtitution, was formerly Deputy Assistant
Attorney Generd of the Justice Department’ s Antitrust Divison from September 1993 until
March 1995. During histenure, he helped supervise the firgt civil antitrust investigetion against
Microsoft and participated actively in negotiating the consent decree limiting the company’s
licensing practices, which this court gpproved (after remand from the Court of Appeals) in 1995.
He has closdly followed the trid and subsequent judicid decisonsin this matter and, in his
recent research, has concentrated on, among other things, economic and policy issues relating to
the rapid development and use of the Internet. Dr. Litan is both an economist and an attorney.
During the course of his career as an economist, he has written or edited 25 books and over 150
aticlesin journas relating to a broad range of economic, regulatory and legd issues.

Roger G. Nall isthe Morris M. Doyle Centennia Professor of Public Policy in the
Department of Economics at Stanford University. Professor Noll is the author or editor of
thirteen books and over 300 articles, focusing on public policies toward business. Among his
gpecia areas of expertise are the economics of telecommunications, broadcasting and the
Internet. He has examined privatization and regulation of telecommunications, water and
electric power firmsin many countries around world. He aso has served on severd boards and

committees of the U.S. government, and has been a consultant to the Antitrust Division of the



Justice Department, the Federal Trade Commission, and the Federd Communications
Commisson.

William D. Nordhaus is the Sterling Professor of Economics a Y de University, where he
has served on the faculty since 1967. From 1977 to 1979, he was a Member of the U.S.
President's Council of Economic Advisers. While at the Council of Economic Advisers, he
established and chaired the Regulatory Andysis Review Group, which was charged with
anayzing the impacts of mgjor regulations. From 1986 to 1988, he served as the Provost of Yde

Univerdty. Heisthe author of many books, among them Invention, Growth and Welfare;

Reforming Federa Regulation (jointly with Robert Litan); and the widdly used undergraduate

textbook, Economics, now in its Sixteenth edition (jointly with Paul Samuelson). Hisresearch
has dedlt with issues of innovation, technologica change, deregulation, and demonopolization

for Russa and other economiesin trangtion. Dr. Nordhaus was an expert witnessfor AT& T
during the government’ s antitrust investigation of that company in the late 1970s and early

1980s, specificaly on issues rdating to the impact of the breakup of the company on
technologica change and innovation. He serves on anumber of government panels, including
membership on the Congressiona Budget Office Panel of Economic Experts, and he is chairman

of the Advisory Committee of the Bureau of Economic Analyss.

B. Overview of Comments

1. TheRight Remedial Standard: Restoring the Level of Competition that Would
Have Arisen But For Microsoft’s Exclusionary Behavior.

This antitrust case is an unusua one for the court’s consideration under the Tunney Act
because of the stage a which this court isreviewing the RPFJ. Thetypica Tunney Act hearing
comes before trid, in which the parties have entered into a consent decree. Insteed, this hearing

comes after extensve evidentiary hearings and lower court findings of extensive unlawful acts of



monopolization that have been affirmed (unanimoudy) by an appellate court.* Accordingly, the
“public interest” standard under the Act is higher than it would be for the typica pre-trid
Settlement. The public interest standard will not be satisfied by an order smply stopping
Microsoft from engaging in practices the courts have found to beillegd.

Instead, the public interest test that is gppropriate for a case a this stage of litigation
involves the same remedia standards that courts apply to dl parties who are found to have
engaged in unlawful monopolization. Thet is, asthe Court of Appeds noted in quoting Ford

Motor Co. v. United States, 405 U.S. 562, 577 (1972) and United States v. United Shoe Mach.

Corp., 391 U.S. 244, 250 (1968), the remedy must not only “ unfetter amarket from
anticompetitive conduct” but aso must “terminate the illega monopoly, deny to the defendant
the fruits of its statutory violation, and ensure that there remain no practices likely to result in
monopolization in the future.”

Aswe outlined in our earlier Amicus Brief, we bdieve there is only one remedy that
presumptively would terminate the monopoly and prevent its recurrence: a structura remedy that
firgt divides Microsoft into an Applications entity and an Operating System entity, followed by a
divison of the Operating System entity into three separate companies. The DC Circuit rejected a
somewhat different structural remedy in the abosence of afactud inquiry to establish that such a
solution was necessary.® We therefore urge the court to evauate the RPFJ againgt the backdrop
of the factud inquiry that will be conducted in the pardld remedy hearing on the proposa of the

nine states (Litigating States or L) that are not party to the RPFJ.

* United States v. Microsoft Corp., 84 F. Supp. 2d 9 (D.D.C. 1999) (“Findings of Fact"); United States v. Microsoft
Corp., 87 F. Supp. 2d 30 (D.D.C. 2000) ("Conclusions of Law"); United Statesv. Microsoft Corp., 253 F 3d 34
gD.C. Cir. 2002).
253 F.3d at 103. The DC Circuitalso cited in this regard United Statesv. Grinnell Corp., 384 U.S. 563, 577
(1966).
® 253 F.3d at 80.




In the absence of further fact-finding, we think thet it is highly unlikdly (and certainly
premature to assume) that the RPFJ satidfies the public interest test. The reasons for this harsh
assessment are that the RPFJ stops well short of changing the structure of the company and
introducing any competition into an illegaly maintained monopoly market; it provides only the
barest minimum of conduct regtrictions; and it offers a defective enforcement mechanism. Asa
result, it will not undo the harms arising from Microsoft’s unlawful acts.

The Justice Department articulates a standard that a remedy merely must restore
competition to the condition existing in 1995, prior to the beginning of Microsoft’s unlawful
conduct.” This standard does not meet the United Shoe test and is not in the public interest. This
is because the “middieware’ threat to Microsoft’s operating system monopoly, provided by the
N etscape browser and by the possibility of a JAVA-based universa trandator (as described
below), are no longer present and the Java threet is now much diminished. The Justice
Department’ s proposed standard smply ignores the fact that Microsoft’s unlawful acts
succeeded in vastly weakening the state of competition that existed in 1995.

Not only would the RPFJ fail to meet the United Shoe requirement that the monopoly be
terminated, but it would aso enable Microsoft to continue to enjoy the fruits of its unlawful acts.
Such an outcome is not in the public interest because it would not restore the level of
competition that has been lost as aresult of Microsoft’s antitrust violations.

The appropriate stlandard instead is whether the proposed relief repairs the anti-
competitive harm caused by Microsoft’ sillegd actions. A remedy that satisfies this standard
must put an immediate end to the benefits now accruing to Microsoft as aresult of its unlawful

activity, which means the remedy must restore competition to the condition that would have been

" The CIS describes the goal of its efforts as enabling the restoration of “the competitive threat that middleware
products posed prior to Microsoft's unlawful undertakings.” (ClSat 3.)



present in the market by now in the absence of Microsoft’s unlawful conduct. Therefore, an
gppropriate remedy is one that would produce subgtantia competition in the supply of operating
systems.

We are aso concerned that the DOJ slow remedia standard will fail to deter future
anticompetitive conduct by Microsoft or other smilarly stuated monopolists. Under the
DOJ gandard, if amonopolist quickly squashes a nascent competitor when it comes on the
scene, before it acquires a significant market share, the antitrust penalty will be small because
of the smdl impact that competitor has achieved at the time of itsdemise. Thiswill not
deter. To the contrary, it will Smply encourage arapid anticompetitive response to new
entry.

In addition, our review convinces us that the RPFJ will not even satidfy the low
remedia standard the Justice Department articulated. The core of the DC Circuit decision
involved unlawful conduct by Microsoft to maintain the gpplications barrier to entry.

Despite this, the RPFJ does nothing to reduce that barrier. The RPFJ does not even prohibit
al theillegd conduct affirmed by the DC Circuit — most notably, the integration of
middleware into the operating system through commingling of software code and the
deception of Independent Software Vendors (1SV's) that led them to use Microsoft’ s Java
tools.

Moreover, the term of the decreeis only five years, aperiod shorter than the Six years
gnce the start of Microsoft’ s anticompetitive campaign in 1995, while the RPFJ is riddled
with exceptions and loopholes that destroy its effectiveness. These exceptions will creste a
subgtantial risk that the plaintiffs will be required to litigate Sgnificant competitive issues

every timethat they believe Microsoft is not in compliance with the RPFJ. Microsoft,



meanwhile, will certainly chalenge any non-compliance dlegations. The consequent delay
will render the decree unenforceable and diminate any incentives for Microsoft to comply.
Indeed, the RPFJ proposes an enforcement mechanism that itsdf is defective and thus will
fail to deter or punish further anticompetitive conduct by Microsoft. For example, the only
gpecific punishment for a pattern of willful and sysemétic violationsis a one-time two-year
extenson of thisineffective decree.

In short, the RPFJ fails to satisfy the public interest under elther remediad standard
(the DOJ s or the one we believe is more appropriate for this case). The RPFJ isa*pseudo-
remedy” that will not terminate Microsoft’ s anticompetitive conduct, let done restore
competition.

2. DOJ sFlawed Rationale for a Limited Remedy
In recent statements, Assstant Attorney General Charles James has attempted to

judtify the limitations in the RPFJ on the grounds that the DC Circuit sSignificantly narrowed
the case® That judtification is unwarranted. The government prevailed on the core part of
the complaint, the Section 2 monopoly maintenance count. Furthermore, in reversing the
tying and monopoly leveraging counts, the court did not excuse the conduct that the
government attacked. Instead, that very conduct provided the basis for liability for
monopolization. The fact istha the government won a greet victory in thisimportant case
and the RPFJ threatens to squander that success.

The Justice Department and Microsoft might argue that the RPFJ will implement

immediate and certain relief, free of litigation risk. In particular, the Department and Microsoft

8 Statement of Charles James to Committee of the Judiciary (United States Senate), “The Microsoft Settlement: A
Look to the Future” (December 12, 2001).



might claim that absent a settlement, a full-blown remedy hearing with inevitable apped s would
result in subgtantid delay in implementation.

Wedisagree. Firg, the RPFJ does not diminate litigation risk. Importantly, enforcement
of the RPFJ itsdlf, if approved by the court, will be accompanied by very subgantid litigation
risk. Certain key provisions of the RPFJ do nothing more than State the antitrust rule of reason,
which would require the government to prove a new antitrust violation in an enforcement action.
Other provisions contain exceptions that can effectively and ingppropriately immunize
Microsoft'sactions. Thus, if Microsoft were to defend againgt an attempt by the Department to
enforce the RPFJ, the Department inevitably would find itsdf in nothing short of yet another
antitrust suit againgt Microsoft. In thisway, the RPFJ is defective because it invites extensve
litigation whenever any compliance issueisraised. That fact will increase litigation risk, not
reduceit.

Second, in our view, the potentid litigation delay is an inadequate judtification for the
weakness of the RPFJ. Waiting to obtain an effective remedy is better than implementing a
RPFJ that can only be characterized as a* pseudo-remedy.” In any event, enforcement under the
RPFJ will involve subgantia delays. Certain key provisons of the RPFJ involve sgnificant and
unnecessary delays of 9-12 months before being implemented. Equaly important, the
“reasonableness’ qudifications and other exceptions written into the RPFJ will lead to
adjudication delaysin any enforcement actions.

3. MoreEffective Remedies

So what should the court do now? Given that the RPFJ clearly failsto meet any
conceivable interpretation of the * public interest” standard that would be suitable for a case
in which both trid and appelate courts have definitively spoken, the clear courseisto reject

the RPFJ, or at the very leat, to postpone ruling now and to modify the remedy after further



evidence is taken during the next phase of thelitigation. Thus, we certainly agree with this
court’s decison to evaluate in tandem the RPFJ and the remedia proposd of the Litigating
States. Theremedy hearing on the LS proposa will provide the court with the opportunity to
evauate the loss of competition caused by Microsoft’s unlawful conduct over the past Sx
years. Comparing the RFPJ with the LS proposa using the evidence gathered on the loss of
competition will better enable the court to choose a remedy commensurate with the
competitive harm.

Aswe discuss further below, the evidence adduced at trid and referenced by the trid
court in its Findings of Fact aready provides adequate evidence to support the conclusion that
there was a strong causal connection between Microsoft's unlawful conduct and the subsequent
date of competition in the market. The clear implication, therefore, isthat ared remedy must
reverse that impact to bein the public interest. We continue to believe that a divestiture that
creates three competing OS companiesis the most effective remedy. But if the court should
eventualy decide otherwise, we urge it to adopt the additiona remedies proposed by the
Litigating States (LS). The LS proposal includes saverd provisions that are designed to reduce
the gpplications barrier to entry and thereby significantly increase the opportunity to restore the
subgtantiad competition foregone as aresult of Microsoft’ s actions. It aso eiminates key
exceptions and loopholes and puts teeth into the enforcement mechanism.

We aso recommend strengthening the remedy offered by the Litigating States in three
ways. Firgt, Microsoft should be required to certify compliance with the decree every six
months. Second, the decree should be supplemented with a“crown jewe” provision that
automatically implements a structura remedy -- preferably of the type we recommend here and

suggested earlier in our Amicus Brief -- upon proof of a pattern of materid violations of thet

10



decree by Microsoft. Third, the term of the decree should be left open, but the decree should be
reviewed after five years to see whether it can be terminated or needs to be modified to make it
stronger and more effective.

4. Organization of this Comment

This Comment is organized asfollows. Sections |1 and I11 provide the background for
our evduation. In Section |1, we review the record on Microsoft’s monopoly power and the
gpplications barrier to entry. We then review Microsoft’ sillegd anticompetitive conduct. We
discuss the harm to competition caused by this conduct, including the entrenchment of
Microsoft’s monopoly power since 1995. This harm is described in detail becauseit is relevant
to evauating the RPFJ, which does not attempt to redress thisharm. In Section I11, we describe
the gods that aremedy should attain and the enforcement principles required to implement the
remedy in away that servesthe public interest. We then use the facts and principles devel oped
in these two sections to evaluate the RPFJ.

In Section 1V, we eva uate the RPFJ on the basis of the CI'S s stated remediad standard of
restoring the competitive threet to the level prior to Microsoft’s unlawful conduct. We find that
the RPFJ does not achieve that god because it does not prohibit al of Microsoft’s unlawful
conduct found by the DC Circuit, because it contains numerous exceptions and loopholes, and
because it contains a defective enforcement mechanism.

In Section V, we explain why the CIS sremedid god setstoo low a standard and why
the proper standard would be to restore competition to the level that would have been achieved
by now in the absence of the unlawful conduct. In Section VI, we discuss dternative remedies
that stand a better chance of meeting this more appropriate standard. In particular, we discuss
the “full divestiture’ structura remedy, the conduct remedy proposed by the Litigating States,

and our suggested modifications to the Litigating States' proposal.
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II.  Microsoft’s Possession and I llegal Maintenance of Monopoly Power in the Supply of
Operating Systems

The proper place to begin to assess the adequacy of the RPFJ iswith the fundamentdl
finding of both the Didtrict and Appellate Courts that Microsoft has continued to possess
monopoly power in the supply of operating systems (OS), with a 95 percent share of that
market.® Furthermore, the courts determined that the Mac OS, handheld devices, Internet portal
stes, and the then-available “middleware’ (which is discussed in greater detail below) did not
impose any meaningful competitive congraint on the pricing or non-pricing behavior of
Microsoft."

It is one thing to acquire and maintain monopoly through lawful conduct, but quite
another to maintain it through illegd acts. A second core finding of both courtsis that Microsoft
took the latter route by engaging in avariety of exclusonary activities to protect its monopoly
position againgt growing OS competition. In particular, we describe in some detail below how
Microsoft exploited the “ gpplications barrier to entry” to prevent the emergence of OS

competition. The detail is necessary to gppreciate the broad insufficiency of the RPFJ.

A. TheApplicationsBarrier to Entry
The government’ s case againgt Microsoft rested heavily on the existence of an
“applications barrier to entry.” Every operating system for a PC “exposes’ (or makes available)
to software developers “ gpplication program interfaces’ (APIs) that devel opers use to “write”
gpplications (such as spreadsheets, word processing, or games) for the OS. In particular, the
APIsdlow deveopers to access frequently-used routines in the OS that are lso used in

gpplications, which reduces the costs of and time entailed in generating those gpplications.

9 253 F.3d at 51-52.
10 Findings of Fact 121, 23, 27, 28-29 (84 F.Supp.2d at 15, 17-18), cited by the DC Circuit (253 F.3d at 52-53).
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Each operating system has a different set of APIs. Consequently, if a software devel oper
wants to create an gpplication for multiple operating systems, the developer must tailor the
gpplication for each OS. This*porting” of applications from one OS to another iscostly. Asa
result, if there were one widely used OS, software developers would tend to write for that OS
and users of that OS would have access to more applications than users of other operating
systems.

The cogt of porting an application from one OS to another is the source of the
“applications barrier to entry” in the supply of operating systems. Computer userstend to
gravitate towards the largest- share OS, because that OS has more agpplications available than
other operating systems. As the share of the dominant OS becomes even larger, software
developers are even less likely to port their applications from the increasingly popular OSto
other increasingly less popular operating systems.

One very possible result, therefore, isthat in such a market, ever more consumers will
flock to the larger-share OS, while ever fewer developers port their applications to other
operating systems. Ultimately, such a dynamic can lead to the domination of the market by a
sngle firm, able to charge what economists call “ supracompetitive’ prices and to earn
“supranorma” profits. 1f, however, entry into the market were relatively easy, high profits
would atract new firms, and the fear of that entry would encourage the dominant firm to
continue to innovete in an effort to retain its pogtion. But if barriersto entry are high, then
fewer firmswill be able to attract the capita and entrepreneuria taent to chalenge the dominant
OS than would be the case in amarket where entry barriers are much lower.

The agpplications barrier to entry can produce such a sub-optima outcome. Such a barrier

arises when most users would not switch from the dominant OS because most of the gpplications
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software would not be available for another OS offered by a new entrant. Consumers would
ingtead wait until more gpplications become available (or are imminent) for the entrant OS
before switching. The barrier is strengthered to the extent software devel opers will not write for
or port gpplications to the entrant OS until it has a Szesble user base. In thisway, both
consumers and devel opers become “locked into” the dominant OS. This can happen even
though it would be in the collective interests of both consumers and developersto switch to an
dternative OS.

This explanation of the applications barrier to entry was not only documented by the
Department’s own experts prior to the initid remedy exercise* It was also found to exist as a
matter of fact by thetrid court.?

In principle, the applications barrier to entry in the OS market could be overcomeif there
exised a“ universal trandator” that reduced the costs of porting applications between the
dominant OS and other operating systems. If those costs were reduced, software developers
would be more likely to write gpplications that can run on multiple operating systems.

Asthe courtsin this matter recognized, “middleware’ could serve as such auniversa
trandator.”* Middleware is software that can run on top of an operating system and exposeits
own APIsto software developers. Any gpplication that could run on the middleware could dso
run on any OS on which the middleware can run. Asaresult, an gpplication written to the APIs
of amiddleware that can run on multiple operating systems would itself aso run on those
otherwise incompatible operating systems. In thisway, users of the less popular operating

systemns could have access to the same applications available on the more popular operating

1 See, for example, Direct Testimony of Franklin M. Fisher at 9-19, 35-40.
12 Findings of Fact 1130, 36-37 (84 F.Supp.2d at 18-20), cited by the DC Circuit (253 F.3d at 55).
13 Findings of Fact 129,72 (84 F.Supp.2d at 17-18, 29), cited by the DC Circuit (253 F.3d at 55).
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sysems. Similarly, developers would have an incentive to write to the middleware s APIs
because there would be more potentia purchasers of the applications software than if the
developer wrote the gpplication for only one OS. In short, the availability of middleware would
ensure that users choice of an OS is driven by the price and features of the OS, not by the

relative number of gpplications available that flow from historical market shares.

B. TheMiddleware Threatsto Microsoft’s OS Dominance

In affirming the Didrict Court’s conclusion that Microsoft had illegdly maintained its OS
monopoly, the DC Circuit concluded that Microsoft’s unlawful acts specificaly were amed at
thwarting two related middleware threats to its monopoly power: Netscape Navigator and the
Java technologies pioneered by Sun. Aswe discuss beow, both threats in fact were successfully
neutraized by Microsoft’ s anticompetitive conduct. As aresult, Microsoft was able to prevent
any eroson in the dl-important (to Microsoft) gpplications barrier to entry.

1. TheNetscape Navigator Threat
Netscape' s Navigator quickly became the leading web browser after itsintroduction in

1994, raising concern a Microsoft that Navigator could become the middleware that
substantialy lowers or diminates the applications barrier to entry.** After failing to convince
Netscape that Navigator should not be middleware for the Windows OS,** Microsoft embarked
on a strategy to reduce the use of Navigator as aweb browser. If Microsoft could succeed in
substantialy reducing Navigator’s share of browser usage, its vaue as a platform for software
deveopers would be reduced and therefore new (and smaller-share) operating syslems would

continue to confront the gpplications barrier to entry. In that way, Microsoft would protect its

14 For example, see Findings of Fact 172, 166 (84 F.Supp.2d at 29, 51).
15 Findings of Fact 179-87 (84 F.Supp.2d at 30-33).
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OS monopaly. The tactics Microsoft adopted to implement this strategy effectively diminated
the mogt efficient means for the digtribution of Navigator to consumers:

One of the two most important ways in which Navigator was distributed to consumers
was through computer manufacturers (Origina Equipment Manufacturers or OEMS)
that would ingtal Navigator on computers before being shipped to final consumers or
retall outlets*® Microsoft imposed redtrictions on its OS licenses with the OEMs that
effectively prevented the OEMs from removing the Microsoft browser, Internet
Explorer (IE), provided to the OEMs as part of the Windows OS package. In
particular, the agreements with OEM s prevented them from removing any desktop
icons, folders or start menu entries, including those for IE.*” While OEMs could
technicdly ingtal Navigator as an additiona browser, they did not do so because they
would then incur substantia support costsin responding to the confusion among
novice users caused by having two browsers on the desktop.*® Given the dominance
of Microsoft's operating system, OEMs had no effective competitive aternative to
which they could turn if they chose not to accede to Microsoft’ s request.™®

To ensure that |E would not be removed from Windows by the OEMs, Microsoft
technologically bound Internet Explorer to the Windows operating system.?® It did so
by excluding |E from the “ Add/Remove Programs’ utility in Windows 98?* and by
commingling the | E code with the OS code.* Aswith the license restrictions, these
tactics prevented the OEMs and users from replacing |E with Navigator (or any other
preferred browser). Indeed, if the OEM or user did remove IE from the Windows
package, the code commingling guaranteed that the cost would have been substantial
damage to the Windows OS2 Although the OEMS, in principle, could have ingtalled
Navigator as a second browser, the additiona costs required to support two browsers
discouraged such behavior.

The second important way in which Navigator a the time was distributed to users
was through becoming the preferred browser for Internet Access Providers (IAPs).?°
At the OEM leve, Microsoft prevented the OEMs from modifying the boot sequence
of the computer when the user turns the computer on for the first time?® Previoudy,
many OEMs had used the initid boot to prompt usersto sign up with an IAP from a
menu of IAPs, many of which at the time used Navigator asthe web browser.?” Asa

18 Findings of Fact 1145 (84 F.Supp.2d at 47), cited by the DC Circuit (253 F.3d at 60) .

1 Findings of Fact 1213 (84 F.Supp.2d at 61), cited by the DC Circuit (253 F.3d at 61).

18 Findings of Fact 11159, 210 (84 F.Supp.2d at 49-50, 60-61), cited by the DC Circuit (253 F.3d at 61).
19 See, for example, Findings of Fact 158 (84 F.Supp.2d at 49).

20 Findings of Fact 1160 (84 F.Supp.2d at 49-50), cited by the DC Circuit (253 F.3d at 64).

2L Findings of Fact 11170 (84 F.Supp.2d at 52), cited by the DC Circuit (253 F.3d at 65).

22 Findings of Fact 161 (84 F.Supp.2d at 50), cited by the DC Circuit (253 F.3d at 65).

2 Findings of Fact 1164 (84 F.Supp.2d at 50), cited by the DC Circuit (253 F.3d at 65).

24 Findings of Fact 1159 (84 F.Supp.2d at 49-50), cited by the DC Circuit (253 F.3d at 65-66).

5 Findings of Fact 1242 (84 F.Supp.2d at 69-70), cited by the DC Circuit (253 F.3d a 70).

28 Findings of Fact 1213 (84 F.Supp.2d at 61), cited by the DC Circuit (253 F.3d at 61).

27 Findings of Fact 1210, 212 (84 F.Supp.2d at 60-61), cited by the DC Circuit (253 F.3d at 61-62).
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result of the retriction, Microsoft effectively inhibited OEMS' from promoting |APs
using Navigator.”®

A more direct attack by Microsoft on Netscape' s use of AP digtribution of Navigator
was embodied in exclusve agreements that Microsoft Sgned with al of the leading
IAPs. In exchange for desktop access in the Windows OS, these |APs agreed to
promote only |E and to limit distribution of any | AP software containing Navigetor to
typicaly no more than 25% of the |AP' s access software shipments.?®

There are two other channels that Netscape could have used to distribute its browser:
Independent Software Vendors (1SV's) and Apple computers. With respect to the
former, Microsoft concluded contracts with alarge number of 1ISVsin which
Microsoft agreed to provide the ISV with preferentid OS support provided that the
ISVsuse |E asthe default browser.* With respect to Apple, after threatening to
terminate the production of its popular Mac Office, Microsoft concluded an
agreement with Apple in which |E would become the defauit browser for Apple
computers and no other browser icon would be placed on the desktop of new
Macintosh computers or upgrades.®
The Didtrict Court found, and the DC Circuit affirmed, that each of these tactics was
anticompetitive, violating Section 2 of the Sherman Act. Collectively, Microsoft used these
tacticsto effectively close the most efficient channdls of didtribution available to Netscape' s
Navigator. Asthe Justice Department’sown CI S observes. “[b]ecause of its reduced access to
effident distribution channels, Navigator's share of browser use fell precipitoudy.”** Thus,
Microsoft effectively diminated Navigator as a potential middleware provider, thereby aso
eiminating the posshility that its OS would have to compete on its merits.

2. TheJavaThreat
Sun Microsystems devel oped a middleware technology known as Java, which conssts of

four toals: (1) aprogramming language; (2) Java Class Libraries, which are a set of programsin

that language that expose the APIs; (3) acompiler, which trand ates the developer code into

28 253 F.3d at 61-62.
2 Findings of Fact 11258, 262, 289 (84 F.Supp.2d at 73, 74, 81), cited by the DC Circuit (253 F.3d at 68).
%0 Findings of Fact 1339 (84 F.Supp.2d at 93), cited by the DC Circuit (253 F.3d at 71-72).
z Findings of Fact 1349-352 (84 F.Supp.2d at 73), cited by the DC Circuit (253 F.3d at 73).
ClSat 15.
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ingructions. The Java Class Libraries and the VM are together called the “ Java runtime
environment.” Any software gpplication that relies on the Java APIswill run on any computer
with a Java runtime environment.

In 1995, Netscape agreed to distribute a copy of the Java runtime environment with every
copy of Netscape Navigator.®®* At the time of the agreement, Navigator's popul arity ensured that
the Java runtime environment would gain wide distribution.

In combination with the distribution of Navigator, Sun’s Java represented a clear and
present danger to Microsoft’s OS monopoly because as middleware, Java had the potentid of
substantialy reducing the applications barrier to entry.*®> Rather than compete on the merits,
Microsoft responded to the Java-Navigator thresat not only by the steps dready described to limit
the digtribution of Navigator, but by these additionad measures:

After developing its own version of the VM, Microsoft negotiated agreements with a
large number of leading 1SVsin which the ISV's agreed to use Microsoft' s VM as
the default in any software they created.®*® These agreements were de facto exclusive
because the use of any other VM would now require that the 1SV s incur the cogts of
porting their Java gpplications from Microsoft's WM to a Sun-compliant VM ,*
which, of course, defegts the cross-platform purpose of the Javatechnologies.

In 1995, when Intel was in the process of developing aJVM that would comply with
Sun’s cross-platform sandards, Microsoft complained that the cooperation between it
and Intel could be jeopardized if Intel did not end its cooperation with Sun.®® Intd
resisted Microsoft’ s entreaties until 1997 when Microsoft threatened to support one of
Intel’ s competitors, AMD, in the development of 3D technology unless Intel stopped
itswork on Java. After this, Intel agreed.®

Microsoft developed a set of toolsto assist ISVsin creating Java applications.*
However, unbeknownst to the ISVs, the use of these tools would cregate gpplications
that were incompatible with Sun’'s VM. Microsoft mided these developersinto

33 Findings of Fact 176 (84 F.Supp.2d at 29-30), cited by the DC Circuit (253 F.3d at 74).

34 Findings of Fact 1394 (84 F.Supp.2d at 106-107), cited by the DC Circuit (253 F.3d at 76).

35 Findings of Fact 128 (84 F.Supp.2d at 17), cited by the DC Circuit (253 F.3d at 74).

%8 Findings of Fact 1401 (84 F.Supp.2d at 108-109), cited by the DC Circuit (253 F.3d at 75).

37 Findings of Fact 1401 (84 F.Supp.2d at 108-109), cited by the DC Circuit (253 F.3d at 75-76).

38 Findings of Fact 1396, 404, 405 (84 F.Supp.2d at 107, 109-110), cited by the DC Circuit (253 F.3d at 77).
%9 Findings of Fact 1406 (84 F.Supp.2d at 110), cited by the DC Circuit (253 F.3d at 77).

40 253 F.3d at 76.
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believing that the use of the tools would be of assstance in designing cross-platform
Javaapplications** Asaresult, |SVs became locked into Microsoft’ s tools, cresting
large costs of switching back to Sun’stools after the ISV's discovered the deception.
The Digtrict Court found each of these tactics to be in violation of Section 2 of the
Sherman Act, findings that were affirmed by the DC Circuit. The acceptance of this promisng

middleware platform dowed as aresult of Microsoft’s actions. Asaresult, Microsoft preserved

the gpplications barrier to entry and its OS monaopoly.

C. Immediate Harm to Competition and Consumers

The courts found that each of these tactics adopted by Microsoft resulted in direct and
immediate harm to competition. By inference, therefore, consumers clearly were harmed.
For example, with respect to commingling of the IE code with the Windows OS code, the
DC Circuit concluded that:
such commingling has an anticompetitive effect. . .the commingling deters
OEMs from pre-ingdling rival browsers, thereby reducing therivas usage
share and, hence, developers interest inrivals APIs as an dterndive to the
API sat exposed by Microsoft's operating system.*?
The DC Circuit reeched asmilar conclusion regarding the technologica inability of the
OEM to remove | E using the Add/Remove utility.** Microsoft subsequently requested

“darificaion” from the DC Circuit that the commingling would not beillegd if the OEM were

“1 Java“ devel opers who were opting for portability over performance...unwittingly [wrote] Java applications that
[ran] only on Windows.” Conclusions of Law (87 F.Supp.2d at 43), cited by the DC Circuit (253 F.3d at 76); see

also 253 F.3d at 76-77.

42 253 F.3d at 66.

“3 Citing the Findings of Fact (159 (84 F.Supp.2d at 49-50)), the DC Circuit concluded that this inability “reduces
the usage share of rival browsers not by making Microsoft's own browser more attractive to consumers but, rather,

by discouraging OEMs from distributing rival products. Because Microsoft's conduct, through something other than
competition on the merits, has the effect of significantly reducing usage of rivals' products and hence protecting its
own operating system monopoly, it is anticompetitive....” (253 F.3d at 65.)
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alowed to remove the icon from the desktop. The DC Circit declined the request.** Thus it is
clear that the DC Circuit intended its conclusion regarding commingling middleware code.

With respect to Netscape Navigator distribution, the courts found that Microsoft had
successfully foreclosed the OEM route for distribution to consumers. This was especidly clear
in Microsoft's successful efforts to prevent OEMs from removing |E from the Windows desktop,
as to which the DC Circuit concluded that:

the OEM channd is one of the two primary channels for digtribution of browsers. By
preventing OEMs from removing visible means of user accessto IE, the license
regtriction prevents many OEMs from pre-ingdling ariva browser and, therefore,
protects Microsoft's monopoly from the competition that middlieware might otherwise
present. Therefore, we conclude that the license redtriction at issueis
anticompetitive.*®

The courts also found that Microsoft harmed competition by disrupting Navigetor's
ability to be distributed by IAPs. For example, the DC Circuit concluded that Microsoft’s
agreements with the | APs ensured that because;

the "magority” of al |AP subscribers are offered | E ether as the default
browser or asthe only browser, Microsoft's deals with the IAPs clearly have a

sagnificant effect in preserving its monopoly; they help keep usage of
Navigator below the critical level necessary for Navigator or any other riva to
pose ared threat to Microsoft's monopoly.
The DC Circuit reached smilar conclusions with respect to Microsoft’s license
regtrictions that prevented OEMs from using the initia boot to prompt users to choose from alist

of IAPs (many of which at the time used Navigator as the preferred browser);*” Microsoft's

44 Order (D.C. Cir. Aug. 2, 2001) (per curiam) (denying the motion for immediate issuance of the mandate and the
petition for rehearing).

45 253 F.3d at 61.

6 253 F.3d at 71.

" The DC Circuit concluded: “Microsoft does not deny that the prohibition on modifying the boot sequence has the
effect of decreasing competition against | E by preventing OEMs from promoting rivals browsers. Because this
prohibition has a substantial effect in protecting Microsoft's market power, and does so through a means other than
competition on the merits, it is anticompetitive.” (253 F.3d at 62.)
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agreements with leading I1SVsto use |E as the default browser in their applications;*® and
Microsoft's agreement with Apple by which |E would become Appl€ s default browser.*
Similarly, the courts found that Microsoft's exclusonary tactics directed at Sun’s Java
served to illegaly maintain Microsoft's monopoly OS power. For example, with respect to the
agreements by which the Microsoft VM would bethe ISVS default VM, the DC Circuit
concluded that:
the record indicates that Microsoft's dedl's with mgjor ISV's had a sgnificant
effect upon [riva] VM promotion .... Because Microsoft's agreements
foreclosed a subgtantia portion of the field for VM distribution and because,
in 0 doing, they protected Microsoft's monopoly from a middieware threet,
they are anticomptitive .... [W]e hold that the provisonsin the Firs Wave
Agreements requiring use of Microsoft's VM as the default are exclusonary,
in violation of the Sherman Act.>®
The DC Circuit reached smilar conclusions with respect to both Microsoft’ s deception of
ISV's regarding the incompatibility of Java applications crested using Microsoft’ s Java tools on
Sun-compliant WMs** and regarding Microsoft’ s success in persuading Intel not to support the
Sun-compliant VMs>?
In sum, Microsoft succeeded in foreclosing access by the middieware platforms offered

by both Navigator and Sun’s Java to the most effective means of digtributing this middleware to

“8 The DC Circuit observed that: “Although the I1SVs are arelatively small channel for browser distribution, they
take on greater significance because, as discussed above, Microsoft had largely foreclosed the two primary channels
toitsrivals. Inthat light, one can tell from the record that by affecting the applications used by ‘millions’ of
consumers, Microsoft's exclusive deals with the ISV s had a substantial effect in further foreclosing rival browsers
from the market....[B]y keeping rival browsers from gaining widespread distribution (and potentially attracting the
attention of developers away from the APIsin Windows), the deals have a substantial effect in preserving
Microsoft's monopoly....” (253 F.3d at 72.)

%9 The DC Circuit concluded that “ Because Microsoft's exclusive contract with Apple has a substantial effect in
restricting distribution of rival browsers, and because... reducing usage share of rival browsers serves to protect
Microsoft's monopoly, its deal with Apple must be regarded as anticompetitive. * (253 F.3d at 73-74.)

%0 253 F.3d at 75-76.

°1 Specifically, the DC Circuit concluded that “Microsoft's conduct related to its Java devel oper tools served to
protect its monopoly of the operating system in a manner not attributabl e either to the superiority of the operating
sgstem or tothe acumen of its makers, and therefore was anticompetitive.” (253 F.3d at 77.)

%2 The DC Circuit found that “Microsoft'sinternal documents and deposition testimony confirm both the
anticompetitive effect and intent of itsactions.” (253 F.3d a 77.)
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consumers, aswell asto other digtribution channels. Asaresult of this foreclosure, neither
middleware would develop to its full competitive potentid. With respect to the effects on
Navigator, the CIS summarized the harm in the following way:
Microsoft' s actions succeeded in eiminating the threet that the Navigator
browser posed to Microsoft’ s operating system monopoly. Foreclosed from
effectivdly usng the OEM and |AP distribution channels by Microsoft's
exclusonary conduct, Navigator was relegated to more costly and significantly
less effective modes of distribution. The adverse business effects of these
restrictions aso deterred Netscape from undertaking technica innovationsin
Navigator that might have attracted consumers and revenues.®
Similarly, with respect to Javaand its distribution via Navigator, the CI S concludes:
Through its actions against Navigator and Java, Microsoft retarded, and
perhaps extinguished atogether, the process by which these two middieware

technologies could have facilitated the introduction of competition into the
market for Intel-compatible persona computer operating systems.>*

D. Continuing Substantial Harm to Competition and Consumers
The middleware platforms offered by Navigator and Sun’s Javawere in their nascent

stages at the time that Microsoft pursued its exclusionary strategy. However, the nascent state of
the competitors does not make Microsoft’s antitrust violations merdly technica in nature and of
no sgnificant long-term consequence. By the same token, it would be a mistake to conclude that
an gppropriate remedy could be limited to one that impases only minor congraints on
Microsoft’s behavior. Such alimited remedy would not repair the loss in competition caused by
Microsoft’s unlawful conduct because the harms to competition and consumers wer e substantial

and continuing in nature.

3 CISat 15.
S ClSat 16-17.



1. The Shifting PC Paradigm Provided the Opportunity for the Emergence of New
and Substantial Competition

What is more gpparent now than in 1995 is how centrd the role of the Internet would
become as an gpplications platform. During the mid-1990s, the maturation of the Internet was
beginning to creste anew paradigm for persona computing that relied on linkages over the
Internet. The occasion of a paradigm shift represents an opportunity for new competitionin a
market characterized by network effects. We know now with much more certainty than even at
the closing of thetrid record that the Internet has transformed PC usage from a solo
experience—one user at one computer, using applications that reside on the desktop—to an
interconnected computer universe, using the Internet for both interpersonal communications and
for accessing gpplications on the web.>* Thus, instead of having al frequently used gpplications
resdent in the desktop, more and more of those applications were devel oped specificaly for the
I nternet, most notably instant messaging, chat rooms, and online shopping, as conventiond emall
aways has been. In thisway, the Internet has become the new communications medium, with
the computer as the new “handset.”

In the absence of Microsoft’s exclusonary conduct, both Netscape Navigator and Sun-
compliant Java by now would have developed into awidely-used source for cross-platform
goplications, and thus would have spurred far more sgnificant competition with Windows. In
addition, a least some of the other efforts a the development of platform-neutra software would

aso likely have reached competitive Sgnificance. These effortsinclude Inte’s Native Signd

%5 For example, the District Court found that “...events, in which categories are redefined and |eaders are superceded
in the process, are spoken of as ‘inflection points’ ... The exponential growth of the Internet represents an inflection
point born of complementary technological advancesin the computer and telecommunications industries. The rise of
the Internet in turn has fueled the growth of server-based computing, middleware, and open-source software
development. Working together, these nascent paradigms could oust the PC operating system from its position as
the primary platform for applications development and the main interface between users and their computers.”
Findings of Fact 1159-60 (84 F.Supp.2d at 25-26).
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Processor software, whose APIs for enhanced video and graphics performance would be exposed
by Intel, not Windows;>® Apples’ QuickTime, which offers video and audio playback (among
other capabilities) for both the Mac OS and Windows;>” and Real Networks software, which
provides audio and video streaming software for multiple plaiforms.®
Theloss of competition slemming from Microsoft' s tactics likely reduced the rate of

innovation in both operating systemns and in web- centric gpplications. But for Microsoft’sillegd
actions, the paradigm shift would likely have occurred more rgpidly and completely. Asone of
the Justice Department’ s remedy experts, Professor Paul Romer, observed in his declaration in
April 2000:

It isimpossible to know with certainty the types of gpplications that might

have developed had innovation continued with full force on [the Navigator and

Java] fronts. We do know, however, that some types of applications forecast

by the advocates of the browser and Javavirtua machine are finally emerging.

For example, companies are only now bringing to market server-based

gpplications accessed via a browser that substitute for traditional desktop

productivity applications.

Netscape Navigator and Sun’'s Java were at the center of the new computing paradigm.

They had the opportunity to create momentum for a competitive process that would breakdown
the gpplications barrier to entry and Microsoft’ s operating syssem monopoly. By diminating the
threats of both Navigator and Sun’s Java, Microsoft maintained its Windows monopoly. The
browser war is now over and Microsoft won as aresult of itsillegal conduct. Netscapeisno

longer any significant part of the market landscape and Internet Explorer has avirtud lock on the

market.®® By diminating Netscape as a middleware threat and platform for the development of

%% Findings of Fact 1195-97 (84 F.Supp.2d at 34).

" Findings of Fact 1104-110 (84 F.Supp.2d at 36-37).

%8 Findings of Fact 1111114 (84 F.Supp.2d at 37-39).

%9 Romer Declaration f11.

60 The DC Circuit did not find this process of achieving any power or control in browsers to be a separate and
independent antitrust offense. However, this dominance clearly flows from the same conduct that was found to
illegally maintain Microsoft’s desktop operating system monopoly.
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web- based gpplications, Microsoft thereby extended Microsoft’s power and control into Internet
goplications.

Meanwhile, Sun’s Java has logt its momentum from Microsoft’ s “ polluted” Java and will
not be able to reestablish its position by itself even after Microsoft stops its anticompetitive
campaign.®* Thisisbecause ISVstha have invested in developing expertise in the use of
Microsoft' s Java tools have become locked-in and now face substantial costs of switching to
Sun’s Javatools.

Likewise, the Real Networks and the QuickTime gpplications have never developed into
the middleware opportunity that gppeared likely in the mid-1990s. They have lost their lead and
are now fighting for survival, while Microsoft has gained control over the multimedia platform
through Windows Media Player.

Findly, in operating systems, the Mac OS and Linux OS continue to occupy aniche
position while OS2 isvirtualy non-exigent. It istrue that the Linux OS has made sgnificant
inroads into the server market where professond, technicaly savvy users are important in
buying and using the product. But Microsoft’s OS dominance in the desktop PC market
continues and is not threatened by Linux, which is an “open source,” or nonproprietary product.

As one of Microsoft’s consultants has explained:

Although experience suggests that surprises are possible, open source does not

seem aviable mode for producing mass-market software . . . Linux doesn't have

a standard easy-to-use graphicd interface. And it can’'t boast of many high-

qudlity, user-friendly gpplications that appeal to mass-market users.®?

In short, for Linux, too, the applications barrier to entry into the mass-market for PCsis

samply too high to pose any red threat to Microsoft’ s dominance.

%1 This, of course, suggests that any effective remedy should if possible restore Sun-compliant Javato the
prominence it would have attained absent Microsoft’sillegal conduct.
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2. TheOpportunity for the Emergence of New Competition Was Substantial and
ItsLoss Was Due to Microsoft’s Exclusionary Actions

The evidence that, but for Microsoft’ s exclusionary actions, the competition to Microsoft
would have been much more subgtantia than it istoday, can be found in the fears that Microsoft
itself expressed in the numerous memoranda and emails that are part of the trid record --
frequently cited by the Didrict Court in its Findings of Fact and by the DC Circuit. For
example, in a 1995 memorandum to his saff, Bill Gates expressed his concern that Netscape was
“pursuing a multi- platform strategy where they move the key AP into the client to commoditize
the underlying operating system.”®® Further, as Microsoft executive Ben Sivkaexplained in his
depogtion,

So the point is not that the little Web browser, you know, whether it was
Navigator 1 or Navigator 2 or Navigator 3, the point was not that that thing by
itsdlf asit stood then would immediately kill Windows. That was't the point.

The point was that that thing could grow and blossom and provide an
application development platform which was more popular than Windows®*

Indeed, the central purpose of Microsoft's actions was to “ divert enough browser usage
from Navigator to neutraize it as a platform.” ©
In terms of how to dedl with the Netscape threat, senior Microsoft executives made it
clear that but for radica exclusonary action, I1E would not succeed in diminating Netscape and
that as aresult, Netscape would be a potent competitive constraint. For example, Judge Jackson
cited the following statement by Microsoft executive James Alchin:
| don’'t understand how IE is going to win. The current path is smply to copy
everything that Netscape does packaging and product wise. Let's[suppose] IE

is as good as Navigator/Communicator. Who wins? The one with 80% market
share. Maybe being free helps us, but once people are used to a product it is

62 David S. Evans, I's Free Software the Wave of the Future?, THE MILKEN INSTITUTE REVIEW, Fourth Quarter
2001, p. 41.

83 Findings of Fact 172 (84 F.Supp.2d at 29).

64 Benjamin Slivka 9/3/98 Dep. Tr. 252-253, cited in Direct Testimony of Franklin M. Fisher at 40-41.

% Findings of Fact 1143 (84 F.Supp.2d at 46), cited by the DC Circuit (253 F.3d at 71).
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hard to change them. Consider Office. We are more expensve today and
we're ill winning. My concluson is that we must leverage Windows more.
Treating |E as just an add-on to Windows which is cross-platform [meang|
losing our biggest advantage — Windows marketshare. We should dedicate a
Cross group team to come up with ways to leverage Windows technicaly more.
.. . We should think about an integrated solution — that is our strength.®®

Similarly, Microsoft had clearly evidenced comparable concerns with respect to the threat
that Sun’s Java posed to Microsoft’'s OS dominance. For example, Microsoft believed that it had
“...to fundamentaly blunt Javal AWT momentum” so as*...to protect our core asset
Windows.”®" Indeed, the now-famous Microsoft document made clear the substantia
competitive threst that Microsoft percelved Javato be: “Kill cross-platform Java by grow[ing]
the polluted Java.” % Microsoft aso made this position clear to Intel.®®

The competitive importance of Javawas aso described clearly in an article gppearing in
the November 1996 edition of Fortune:

To Microsoft' sdismay, [Java] isfast becoming what is known as acomputing
platform—a sturdy base upon which programmers can build software
gpplications. .. Java programs, once written, can run without modification on
just about any kind of computer: a PC, aMacintosh, a Unix workstation—
heck, even amainframe. The underlying operating system makes no
difference. ...In scarcdy ayear, Java has evolved into amgor challenger to
Microsoft's Windows family of PC operating sysems—faster even than DOS
and Windows rose to challenge traditiona mainframes and minicomputers.
Javais aso wdl on its way to becoming the most important Internet software
standard, catapulting Sun past Netscape and Microsoft as the leader in Internet

computing.”

% Findings of Fact 166 (84 F.Supp.2d at 51).

67 6/20/96 re “windows and internet issues,” Paul Maritz to Brad Silverberg et al.: Pl. Ex. 42, at MS6 6010347.

%8 GX 259, cited by the DC Circuit (253 F.3d at 76-77).

89 As stated by Judge Jackson, “in November 1995, Microsoft’s Paul Maritz told asenior Intel executive that Intel’s
[adaptation of its multimedia software to comply with] Sun’s Java standards was asinimical to Microsoft as
Microsoft’s support for non-Intel microprocessorswould beto Intel.” Findings of Fact 1405 (84 F.Supp.2d at 109-
110), cited by the DC Circuit (253 F.3d a 77).

"0 “sun’s Java: The Threat to Microsoft is Real,” Fortune, November 11, 1996.
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The Findings of Fact make clear that Microsoft both recognized and was deeply worried
about the threats from both Java and Netscape.” The court wrote:
The combined efforts of Netscape and Sun threatened to hasten the demise of
the applications barrier to entry, opening the way for non-Microsoft operating
gystems to emerge as acceptable subdtitutes for Windows. By stimulating the
development of network-centric Java gpplications ble to usersthrough
browser products, the collaboration of Netscape and Sun also heraded the day
when vendors of information gppliances and network computers could present
users with viable aternatives to PCs themsdlves. ... Decison-makers at
Microsoft are apprehensive of potentia aswell as present threets, though, and
in 1995 the implications of the symbios's between Navigator and Sun’s Java
implementation were not lost on executives at Microsoft, who viewed
Netscape' s cooperation with Sun as a further reason to dread the increasing use
of Navigator.”

3. Conclusion

Taking Microsoft’s own fears at its word, the court should not assume that Microsoft's
illegdl conduct failed to have its intended sgnificant effects on competition. Insteed, the courts
should take Microsoft’ s own contemporaneous views for what they were: fears that these nascent

competitors would have led to Sgnificant market competition today .

E. MoreEntrenched Microsoft Monopoly
Paradigm shifts in computing are not events that occur with greet frequency. Indeed,
only three sgnificant shifts have occurred in the history of the PC indudtry: the shift from
mainframes to PCs; the shift from atext-based to a graphica interface; and the current, nearly
completed shift from the use of the PC as a single-user experience to the increasing reliance on
the Internet for applications and communications. Microsoft relied on an exclusonary strategy
to protect its monopoly power from the competition that would have been spawned by the

paradigm shift. But now, Netscape has lost its window of opportunity to take advantage of this

"L Findings of Fact 72 (84 F.Supp.2d at 29) (referencing Gates' “Internet Tidal Wave’ memo), 1 77 (id. at 30).
2 Findings of Fact 177 (84 F.Supp.2d at 30).
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latest paradigm shift and Java has been neutrdized. This middleware has been supplanted by
Microsoft’s own offerings. By carrying out its exclusonary strategy, Microsoft effectively
destroyed the opportunity for these middleware competitors to overcome the applications barrier,
competitorsthat Microsoft clearly viewed as a subgtantid threet to its OS monopoly power.
Instead of consumers benefiting from the growing competition over the past five years,

Microsoft has used the past five years to entrench the monopoly power of the Windows
operating system and gain grester control over computing in the new Internet paradigm. Thus,
the opportunity for new competition hasbeen logt. Creating competition in the next paradigm
shift will be even harder.

In just the past few months, Microsoft has introduced Windows XP, which has
technologically bound key Internet-gateway applications such as Windows Media Player to the
operating system and its various browsers. In thisway, Microsoft discourages software
developers from writing their programs to competing middieware platforms. This aso makesit
harder for operating system competition to emerge.

As Microsoft’s monopoly has become more entrenched, no aternative middleware threst
has yet emerged that can match the significance of the threat posed by Navigator and Sun’s Java
in 1995. And overcoming the applications barrier to entry will be even harder for the next
middleware threat. Microsoft now controls APIs and other standards, applications and platforms
in browsing, Javaand multimedia. This more pervasive control by Microsoft over these
platforms means that independent software developers are even less likely to write to non-
Microsoft platforms. A new platform entrant must now be able to overcome an applications
barrier for these additiona gpplications as part of the process of overcoming the applications

barrier for the desktop OS.
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Microsoft also has cemented its dominant desktop OS monopoly with the development of
the Windows CE operating system for handheld devices as wedll as its increased share of OS
server sales. While this power was not dleged in the government’ s complaint or found to be
illegd, Microsoft’s own offerings clearly have benefited from the illega entrenchment of its
desktop monopoly. Thus, anew platform entrant must not only overcome the gpplication
advantages that Microsoft illegdly obtained in the desk top OS and extended to Internet
goplications, it must aso provide compatibility with the handheld computers, which are repidly
ganing in popularity, and with serverswhich are increasingly relying on Microsoft’s server
operating systems.

Moreover, Microsoft has sent a clear and unambiguous signd by its conduct to would-be
OS and cross-platform developers. AsDr. Romer explained:

In the browser wars, Microsoft showed that it had the power to reduce the
return Netscgpe and Sun earned on their investments in innovative
technologies and that it was willing to use this power. This reducesthe
expected profits that outside innovators can expect to earn from developing
technologies that thresten to create additiond competition for Microsoft's
operating system monopoly.™

Thus, any developer of a credible means of providing applications interoperability across
different operating systems must surely expect that Microsoft will use the same kind of swift,
broad, and persstent exclusionary tactics to eiminate such a comptitive threat to its OS.
Smilarly, any OEM, IAP, and ISV will consder Microsoft’ s likdly reaction if they were to
digtribute or use any middleware with the potentid to undermine Microsoft’s monopoly power.
In thisway, the effect of Microsoft’ s actions has been to raise the gpplications barrier to entry by

increasing the risk of investing in cross-platform initiatives. As a consequence, the immediate

effects from Microsoft’ s foreclosure strategy will cast along shadow into the future. After dl,

"3 Romer Declaration 12.



there is now no riva to Microsoft that poses a competitive threat to Microsoft that is comparable
to threat that had been posed to Microsoft by Navigator and Sun’s Java. Developments such as
the roll-out of Microsoft’s XP, which bundles productivity applications on the Internet with the
operating system, raise the prospect—viewed as nearly afait accompli in some quarters—that
Microsoft isleveraging its PC OS monopoly power into the Internet.

Consequently, Microsoft’s OS is today considerably more protected from the threat of
entry than was true in 1995, because Microsoft has been able to eiminate al thrests with
seeming impunity. Aswe subsequently conclude, the weeknesses in the RPFJ are so substantial
that if adopted, the RPFJ may encourage Microsoft to become even more aggressive in its
anticompetitive behavior. Both Microsoft and any potentid threets to Microsoft's market power
will recognize that the penaty for Microsoft’s antitrust transgressionsiis far less than what was
likely expected prior to the RPFJ. Asaresult, with alower expected pendty, Microsoft will find
it profitable to adopt some anticompetitive Strategies that prior to the adoption of this RPFJ it

would have not viewed as profitable.

Remedy and Enforcement Principles

In this section, we describe the goas that aremedy in this matter should attain and the
enforcement principles required to implement the remedy in away that serves the public interest.
Our review of the relevant literature indicates that the relief phase of antitrust casesis often
trested as an afterthought, even in cases as important as monopolization findings under Section 2
of the Sherman Act. For example, Professor Lawrence Sullivan has observed: “ Perhaps the best
hope isthat, heregfter, courts facing structura remedy issueswill get more help than they have

customarily received from the Department of Justice. As Judge Wyzanski implied in United
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Shoe Machinery, the government is sometimes extremely casua about remedy.””* A amilar
point of view has been voiced by Chief Judge Richard Posner (who attempted to mediate a
Settlement in this case):

Another reason for the poor record of divestiture as an antitrust remedy is that

the government’ s lawyers tend to lose interest in a case a the relief stage.

They derive both persond satisfaction and career advancement from the tria of

an antitrust case, but gain neither from the pogt-trid relief negotiations and

proceedings, which they frequently tend to pay scant attention.”
In our experience, when Smilar issues arise outsde antitrust, even in Stuations with far less
sgnificant potentiad economic consequences, agencies charged with making these determinations
(in rulemaking contexts, for example) generdly do so only after extengve fact-finding and, in
some cases, hearings.

The public interest would best be served by a similar remedy proceeding in this matter
before any find decisons regarding settlement are reached. This hearing should be expedited in
light of the urgency and rapid pace of changein theindustry. A fact-finding process aimed at
resolving the many complex issuesin this matter isfar more likely to result in aresolution that
advances the interests of consumersthan isabrief Tunney Act proceeding. If the court does not
reject the RPFJ outright, we would urge the court to postpone the ruling now and modify the
remedy after further evidence is offered during the next phase of the litigation. Thus, we
certainly agree with the decison by the court to (in effect) use the upcoming remedy hearings on
the proposd of the Litigating States to evauate the RPFJ in tandem. This remedid hearing will

be vital to assessthe loss of competition cause by Microsoft' sillegd exclusonary conduct.

Comparing these two remedia proposas using the evidence gathered on the loss of competition

4 |_awrence Anthony Sullivan, Handbook of the Law of Antitrust, West (1977) at 146.
'S Richard Posner, Antitrust: An Economic Perspective, University of Chicago Press (1978) at 89.
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during the court’ s assessment of the LS proposa will better enable the court to choose a remedy
commensurate with the competitive harm.

In this section, we eaborate on the proper remedid goas and enforcement principles of
an effective antitrust remedy. In the next two sections, we explain why the proposed RPFJ fails

to attain these gods. We then discuss more effective, dternetive remedies.

A. General Remedial Goals

The court has a deceptively Smply task at this point in this halmark litigation: to decide
whether the settlement reached between Microsoft, the Department of Justice and nine of the
dae plantiffsisin the “pudlic interest,” asthat term is used in the Tunney Act, which governs
this particular phase of the proceedings. We say “deceptively smple’ becauseit istempting to
apply the standard for defining what isin the public interest that was announced by the Court of
Apped s for the Digtrict of Columbiawhen it considered the 1994 consent decree reached
between Microsoft and the Department: whether the decree stopped the practices aleged in the

complaint brought by the government. United States v. Microsoft Corp., 56 F. 3d 1448 (D.C. Cir.

1995).

However, such astandard is clearly ingppropriate a the current point in this proceeding,
for avery smple reason: alower court has found, and an gppellate court has affirmed, that
Microsoft has engaged in a series of Sgnificant violaions of the antitrust lavs amed a
entrenching its OS monopoly and thwarting effective competition to it. The appropriate test
therefore should be much stronger than in atypica Tunney Act proceeding.

The remedy dearly mugt hat dl the practices the courts (in this case both the trid and
appellate courts) have condemned asviolations. But, in this matter, the test must be even

broader than that. Now that the case has been adjudicated to a verdict, the public interest



standard should be no different than the standard the courts would apply to any remedy that
would be appropriate in an antitrust case. Asthe appellate court in this case made clear, that
standard has been et forth by the Supreme Court in United Shoe: aremedy must not only
“unfetter a market from anticompetitive conduct” but also must “terminate the illega monopoly,
deny to the defendant the fruits of its statutory violation, and ensure that there remain no

practices likely to result in monopolization in the future.” Ford Motor Co., 405 U.S. at 577 and

United Shoe, 391 U.S. at 250.

Applied to this case, these principles suggest that an effective remedy should accomplish
thefollowing. Firg, the remedy should terminate the conduct that the court has found to violate
the antitrust laws. Second, the remedy should within a short period introduce competition into
the operating system market. The key to the success of this god will be the effectiveness of the
remedy in reducing the applications barrier to entry as a means of establishing economic
conditions most conducive to competition for operating syssems. Third, the remedy should
reduce the ability of Microsoft to project its current monopoly power into other markets, asa
way of inhibiting Microsoft from reinforcing its monopoly in operating systems.

1. Terminating thelllegal Conduct
Any fina remedy, whether a consent decree or a court-imposed judgment, should

terminate dl of the conduct found to be anticompetitive, and should prohibit such conduct in the
future. In thisregard, the decree should cover all of the conduct found by the court to beillegdl.
It should aso be as specific as possible in describing the kinds of conduct that are enjoined. As
discussed further below, the consent decree should provide effective incentives to comply with
these conduct prohibitions. Findly, the decree should seek to avoid creating loopholes by which

the defendant can maintain its monopoly through aternative means of exclusonary behavior.



2. Restoring Competition to the Level that Would Exist Today, But for Microsoft’s
Exclusionary Behavior

The consent decree ought to terminate the illegally maintained monopoly by restoring
competition. Specificdly, the decree should repair the loss of competition caused by Microsoft’'s
unlawful anticompetitive conduct to destroy the middleware threat caused by Netscape and Java.
The courts dready have found in clear and convincing terms that Microsoft’s conduct helped it
to maintain its operating system monopoly. The consent decree should seek to restore the market
to the competitive trgectory that it would have reached by now, had the illegd conduct never
occurred.

This outcome demands more than Smply requiring Microsoft’ s future conduct to comply
with the antitrust laws. The certra theme running through the trid court’s Findings of Fact is
that Microsoft’s acts have chilled innovation and have therefore distorted the evolution of the
software market. While history cannot be rewritten and the world has lost severd years of
increased competition in operating systems, an appropriate remedy can provide future innovation
opportunities to current and would-be entrants. Adapting the court’s own language, if one object
of the remedy is to restore competition in the markets in which Microsoft competes, Microsoft's
“oppressive thumb” cannot be effectively removed unless the “ scales of competitive fortung” are
themselves rebalanced.”

In dynamic markets that are subject to network effects, such rebaancing will be required
because competition does not automaticaly or ingantly spring back to life when exclusonary
conduct isended. Network effects make monopolies durable. Microsoft will continue to enjoy
sgnificant monopoly power evenif itsillegd exclusonary conduct is stopped. Entry by new

firms that once might have been possible may be no longer possble, even if additiona

78 Conclusions of Law at 44 (87 F.Supp.2d at 44), cited by the DC Circuit (253 F.3d at 78).
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exclusionary conduct is prohibited. Thus, an effective decree should seek to repair thelossin
competition and jump-start the competitive process.

The mogt sraightforward and effective method of helping to repair thelossin
competition in this matter isto craft a remedy (such asthe “ full divestiture” remedy described
below) that directly and immediately creates the OS competition foregone as a consequence of
Microsoft’sillegal behavior. While more uncertain as to the ultimate effect, any other remedy
should sufficiently reduce the applications barrier to entry (that the court found hel ped Microsoft
maintain its monopoly) to enable the restoration of the lost competition. The middleware threst
by Netscape and Java were on track to reduce the applications barrier to entry. Microsoft's
panoply of unlawful conduct halted this growing competitive processin its infancy.

Thus, an antitrust decree should either directly create the lost OS competition or contain
specific provisons that enable gpplications vendors and potentia platform competitors to
surmount the applications barrier to entry that will continue to protect Microsoft’s monopoly
even after exclusionary conduct has been terminated. It should aso attempt to recregte the
strong independent middleware platform that would have been achieved by now in the absence
of Microsoft’s anticompetitive conduct over the past Six years.

3. Deterring the Recurrence of Monopoly through Future Anticompetitive Conduct

The consent decree aso should deter continued or additional anticompetitive conduct that
might allow the monopoly to recur. In this case, the condemned conduct included avariety of
exclusonary behavior. It isinsufficient smply to prohibit the continuation of this specific
exclusonary behavior without dso mandating pendties for new kinds of exclusonary behavior
that the defendant might substitute for the conduct that is enjoined. Otherwise, the defendant is

only encouraged to find aternative means of exerciang its monopoly power. Thisremedid god



should be of particular concern in this case because Microsoft has shown a willingness and
ability to exploit poorly crafted decrees.

In evauating whether the consent decree serves the public interest, the court should be
mindful of factors that will tend to make poorly crafted conduct restrictions ineffective. For
example, thereis an asymmetry of knowledge between the courts and the defendart. Courts do
not have perfect information, and are likely to have incomplete knowledge and observation of
Microsoft's conduct. Asareault, dl conduct compliance issues will require extensive
investigation by the courts, if the conduct decree is vaguely crafted. In addition, there are delays
in enforcement. And Microsoft has displayed a continuing pattern of the same exclusionary
conduct. For example, Windows XP is more tightly integrated than any other previous verson
of the Windows operating system. Given these redlities, asmple injunction that merely

prohibits the repeating of past conduct clearly would be insufficient.

B. Enforcement Principles

Wheatever the exact provisons of a consent decree, it must be enforcegbleif itisto be
effective in achieving any objectives that the court deems appropriate. An enforceable decreeis
one for which violations of the decree are quickly and easly detectable, and for which the
pendties for violation provide sufficient incentives for the defendant to remain fully compliant.

If the decree is not so enforcesble, it will not attain any of the three goa's described above.

The principle of quick and easy detection of decree violations requires that the consent
decree have specific prohibitions. It must set clear and easily observed boundaries for
impermissible conduct. A conduct decree that merely restates the antitrust rule of reason does

not satisfy this principle.
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The principle of enforceability aso requires that the consent decree provide for specific
and sufficient punishment for violations. A defendant may retionally choose to violate a consent
decree, and would do so whenever the expected profits from doing so exceed the expected
pendties. The expected penalties take into account both the probability of detection aswell as
the severity of the penalty in the event of detection. In order for these pendtiesto have
deterrence value, they must be equa to or greater than the substantial benefit to the defendant of
continued violations.

Enforceability also involves atime dimenson. A defendant’s decison cdculus rationaly
takes into account the expected timing of both the profits and the pendties. This meansthat
enforcement must occur rapidly, lest the defendant regp dl of the benefits of the violation before
itisstopped. Thisissueisaparticular concernin a market like this one thet is subject to rapid
technologica change and network effects. In thistype of market, opportunities for meaningful
competition to emerge may be sporadic. For example, if an entrant were destroyed as a change
in technology was occurring, that opportunity for new competition might not reoccur once the
paradigm shift was completed. Also, in markets where network effects are strong, monopolies
tend to be entrenched and durable. This places a premium on swift enforcement.

In addition, an effective consent decree should take into account the fact that the remedy
inthis case will affect deterrence of anticompetitive conduct in related markets, and even in
unrelated markets. This case will set a precedent for the consequences of anticompetitive
behavior in technology-driven industries. The consent decree will send a message to other
potentid antitrust offenders. If the decreeisafull and effective remedy, that message will be

thet there is no profit in violating the antitrust laws.



C. Implicationsfor Evaluation of the RPFJ

These remedid and enforcement principles can be used to evaluate the RPFJ. They
imply three serious flaws in the RPFJ.

Firg, the RPFJ isflawed because it does not even achieve the limited remedia god it
setsout for itsdf. The RPFJ isriddled with exceptions and loopholes that will prevent the
middleware threat from becoming reestablished. 1t does not cover dl the conduct that was found
to be unlawful by the DC Circuit. 1t dso ignores the market impact of Microsoft’sillega
conduct. Having neutralized the middleware threet it faced from Netscape and Java, Microsoft
has maintained its control over the course of the paradigm shift in computing, atime when the
opportunities for new entry would otherwise be expected to be enlarged. There are no equaly
powerful middleware threats today to replace the ones that have been neutraized.

Second, the RPFJ is flawed because it contains a defective enforcement mechanism. The
RPFJ will be difficult to enforce in atimely manner and the pendty for non-compliance is week.
Therefore, the RPFJ will not deter future anticompetitive conduct by Microsoft.

Third, the RPFJ isflawed because it is premised on improper remedid gods. The stated
god of the RPFJ isto "restore the competitive threat that middleware products posed prior to
Microsoft's unlawful undertakings.” (ClSat 3.) Instead, the proper goal should be to restore
competition to the level that would have been achieved today in the absence of Microsoft's
unlawful conduct. Thisgod is needed to terminate the unlawful monopoly, restore competition,
and achieve red deterrencein the future.

We discuss these flaws next. Section 1V andlyzes the flaws in the context of the DOJs
own remedia standard and the associated defects in the enforcement mechanism. Section V then
explainswhy DOJ s remedid standard is flawed and much too limited given the current status of

this particular case. Section VI then discusses dternative, more effective remedies.
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IV. TheRPFJ FailsUnder DOJ' sOwn Remedial Test

The DOJ s CISdamsthat its RPFJ will ...restore competitive conditions to the market”
and will “...restore the competitive threat that middleware products posed prior to Microsoft’s
unlawful undertakings””” The DOJ argues that “the key to the proper remedy in this caseisto
end Microsoft’ s restrictions on potentidly threatening middleware, prevent it from hampering
samilar nascent threets in the future and restore the comptitive conditions created by smilar
middleware threats.” ®

Simply restoring competition to its condition prior to Microsoft’s unlawful conduct istoo
limited agod. The proper benchmark should be to achieve the level of competition that would
exis today but for Microsoft'sillegd conduct. But even if the DOJ s god were gppropriate, the
RPFJ ill failsto satisfy even the low standard the DOJhas used. The ClSdso fallsto
acknowledge that its god is more difficult to atain today than it was in 1995 because
Microsoft'sillegd exclusonary behavior has subgtantiadly increased the applications barrier to
entry. Moreover, even assuming counterfactualy that market conditions today were bascaly
the same asthey were in 1995, the RPFJ does not restore the competitive threat that middieware
products such as Netscape and Java represented in 1995 prior to Microsoft’ s unlawful conduct.
Thus, the RPFJ fails to meet either the DOJ s own standard or the more gppropriate remedial
gandard we ouitline later in this Comment.

Aswe observed in Section 1, the computing industry in 1995 was in the process of
shifting towards Internet- based computing and web-centric gpplications. At that time, OS
entrants plausibly could have overcome network effects to create new competition in this market

because the Internet has begun to render the desktop OS less important to users. Navigator and

ClSat 3.
8 ClSat 24.



Sun's Javawere at the center of this transformation, permitting users to easily access the Internet
and Internet gpplications, while dlowing ISVsto more easly write Internet gpplications.

Through its unlawful conduct, Microsoft succeeded in neutrdizing these competitive
threats to its OS monopoly power. Netscape Navigator has al but been diminated as a
competitive browser. Sun’'s origind plan for Java as the means for providing a platform to write
gpplications for many operating systems was undercut by Microsoft’s unlawful actions that
succeeded in converting the version of Java that applications programmers use to a proprietary
Microsoft platform.

The shift toward the Internet is now virtually complete, but rather than witnessing a
corresponding shift to amore competitive landscape, Microsoft has succeeded in entrenching its
OS monopoly power and extending its dominance to the Internet. In particular, Microsoft now
controls APIs and other standards, applications and platforms in browsing, Java and multimedia.
Web content and other web-based applications are now optimized for IE.  In addition, contrary
to the claims made by Microsoft &t trid, there il is no meaningful competition for operating
systems for desktop PCs.

Microsoft’s more pervasive control over these various platforms means that independent
software developers are even less likdly to write to non-Microsoft platforms than was the case
when the DOJ s case was launched. There is now no new Navigator or Javato chdlenge
Microsoft’s control. A new platform entrant must now be able to overcome an applications
barrier for these additional applications as part of the process of overcoming the applications
barrier for the desktop OS. Thus, the gpplications barrier to entry is higher now than it was
before. Asaresult, the market landscape today is less favorable to competition than it wasin

1995 prior to Microsoft’sillegal conduct.
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Thus, an effective remedy under the DOJ s standard would be one thet is potent enough
to enable OS competition in the face of this higher applications barrier, thereby restoring
competition to its 1995 level. However, the RPFJ is not nearly so potent. First, the RPFJ does
not enjoin al of the conduct that the court found to be in violation of the antitrust laws. Second,
the RPFJ contains numerous loopholes and exceptions that render it ineffective. Third, the
enforcement mechanism in the RPFJ is very weak and so will not deter further anticompetitive
conduct by Microsoft. Asaresult, the RPFJ will not and cannot even revive the competition to

that level which existed in 1995.

A. The RPFJ Does Not Prohibit All Unlawful Conduct
The DC Circuit dearly held that Microsoft’ s integration of middieware into the operating

system by commingling of code for Internet Explorer and Windows was anticompetitive.
Indeed, when Microsoft subsequently asked the DC Circuit whether, in effect, a sufficient
remedy to the commingling could be met by dlowing OEMs to remove the relevant icons, the
Court denied Microsoft’ s “ clarification” request in aper curiam order, noting in particular that
‘[n]othing in the Court’ s opinion is intended to preclude the Digtrict Court’s congderation of
remedy issues”® Y, the RPFJ does not remedy in any way thisexclusonary conduct. In
particular, the RPFJ contains no prohibition on commingling of code and no requirement that
Microsoft offer versons of its operating system that do not commingle middleware and
gpplications code. Asaresult, the RPFJ does not reduce the applications barrier to entry and
thus cannot even return the state of the middleware competition back to where it wasin 1995, let
aoneimplement the competition that would have emerged in the absence of Microsoft's

unlawful conduct.

" Order, supra at 1.
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The court dso held that Microsoft's deception of 1SV's by making its Javatools
incompatible with Sun’s Java was anticompetitive. This deception caused |SV's to become
locked-in to usng Microsoft’s Java tools and helped to neutrdize Sun’s momentum with Java
Again, the RPFJ does nothing to remedy this harm.

Thefailure of the RPFJ to prohibit Microsoft from binding Internet Explorer or other
middleware—such as Windows Media Player and Microsoft Messenger—to the Windows
operating system is especidly noteworthy becauseit isin direct conflict with the findings of the
Court of Appeds. Initsopinion, the DC Circuit stated that the technica integration decisons of
amonopolist are subject to the antitrust oversight.®° It also found that Microsoft’ s technological
integration of Internet Explorer into Windows violated the antitrust laws by commingling the
code.

Y e, despite these clear sgnas from the DC Circuit, the Department’ s proposed remedy
does not follow the court, but instead takes the opposite position. Firgt, the definition of the
operating system in Section V1.U. explicitly states that the software code that congtitutes the
operating system “shd| be determined by Microsoft in its sole discretion.” This explicitly
exempts al future commingling of code and other forms of technologicd integration from
oversght under the RPFJ. Thus, Microsoft can evade dl redtrictions on middleware smply by
embedding the code in the operating system. Second, the RPFJ does not require separation of
the operating system from middleware code, but instead only requires that Microsoft permit
OEMsto hide end user access to the middieware on the desktop. And, as discussed below, even

this condition is subject to anumber of sgnificant loopholes.

80« Judicial deferenceto product innovation, however, does not mean that amonopolist’s product design decisions
are per selawful.” (253 F.3d at 65.)



The Senate testimony of Charles James contains no explanation of why the Department’s
gpproach is contrary to the Appea Court findings. Indeed, Mr. James did not even include this
commingling of code as one of the clams upheld by the Court of Appeds. He mentioned only
the prohibitions on removing the Microsoft icons from the desktop.®* Thus, he essentidly
adopted Microsoft’ s view in its clarification petition, not the response rgjecting it by the Court of
Appeds. Inlight of the DC Circuit’s strong statement in response to Microsoft’ s petition, the
falure to indude a commingling provison in the RPFJ isinexplicable.

The absence of any prohibition on binding middleware applications to the operating
systemisafatd defect of the RPFJ. The ability to bind middleware programs to the operating
system gives Microsoft universal distribution of its middieware products. Microsoft can ensure
that a copy of its middleware is digtributed with every copy of the Windows monopoly operating
system.

The universd digtribution by Microsoft of its middleware is something that no other
competitor will have or could hopeto achieve. The importance of Microsoft’s unlawful acts that
gaveit dominance in middieware is that middleware competitors can expect to acquire at most
partid distribution while Microsoft gets universa didtribution. As aresult, the RPFJ will not
lower or remove the gpplications barrier to entry that protects Microsoft's OS monopoly. 1SVs
that write gpplications to the exposed APIs of middleware programs will continue to have the
incentive to write first, and in most cases only, to the Microsoft middleware program thet is
commingled with the operating system that they know isingtaled on virtualy every PC thet is
manufactured, even if end users or OEMss chose to remove Microsoft’ s desktop icon and direct

“end user access.”  In contradt, the benefits of writing to any other middleware are sgnificantly

81 Statement of Charles James to Committee of the Judiciary (United States Senate), supra at 3.



lower, snce no other middleware will ever gain universa digribution. Thus, the RPFJ will not
reduce the applications barrier to entry.

Further, asfound by the DC Circuit, OEMs have a very wesk incentive to license and
ingal asecond version of a middleware program that dready isincluded by Microsoft.® As
discussed in Section 11, thisis because the additiona customer support costs would be
substantial. Thiswas one of the reasons that Microsoft’ s conduct had an anticompetitive effect
even though OEMs were free to license and ingtall Netscape' s web browser—OEMSs did not
want to support two web browsers. These support costs will exist even if the Microsoft icons are
hidden because the Microsoft middieware nonetheless will continue to be invoked by
applications under some circumstances (RPFJ, Section I11.H.) and even if the end user does not
redizetha it isingdled. Thus, hiding the Microsoft icon does not eiminate the need for the
OEM to support the Microsoft middleware.

The fact that competing middleware products can try to convince OEMs to carry their
products and OEMs can change defaults or “hide’ the Microsoft middleware icons from end
users does not reduce the gpplications barrier to entry. Hiding the middleware iconsis not the
same as removing the code and the RPFJ alows Microsoft to “encourage’ users to change the
default back to the Microsoft middleware. In particular, the RPFJ alows Microsoft after 14 days
to continualy and automaticaly (with its desktop sweeper) attempt to persuade end users to
revert back to Microsoft middleware that has been replaced by a third-party application. (RPFJ,
Section 111.H.3)  Thisraises the probability that a sgnificant number of users will switch to the

Microsoft middleware, even if just to get rid of an annoying reminder. Thisfurther diminishes

82 Findings of Fact 11159, 210, (84 F.Supp.2d at 49-50, 60-61), cited by the DC Circuit (253 F.3d at 61).



the incentives of rival middleware producers to pay OEMs to carry their products and 1SVsto
write for middleware programs that compete with Microsoft middleware products.

The incentive to carry a second middleware application is further reduced because there
are not now, and are unlikely to be in the future, gpplications with which non-Microsoft
middleware interoperates. Thisis smply the “chicken-and-egg” applications barrier to entry al
over again. It will ensure that Microsoft maintains its monopoly, and will continue to alow
Microsoft to leverage its dominance into middieware markets such as media players and ingtant
messaging. This means that the gpplications barrier to entry will not be reduced by the RPFJ.

Two other aspects of the RPFJ ds0 are revant to the gauging the effect of the RPFJ' s
fallure to proscribe commingling on maintaining the applications barrier to entry. Aswill be
discussed in more detail in Section 1V.B. below, there are significant limitations on the
middleware "protections’ in the RPFJ. One drawback particularly relevant to the need for a
commingling prohibition is the fact that the middlieware icon provisons only goply when
Microsoft has a competing product. (RPFJ, Section 11.C.1. and C.3.). For example, suppose that
acomptitor crestes new voice recognition middleware well before Microsoft. To dday this
program from becoming a ubiquitous middleware platform until it getsits own product
edtablished (and bundled into the operating system), Microsoft can limit the ability of OEMsto
display the competitor'sicon or autometicaly launch the competitor's program, thereby
preventing a competitor from getting a headstart.®* Again, this flawed provison will makeit
harder for rival middleware to overcome the gpplications barrier to entry.

Smilarly, thereisatiming issue. Section I11.H. of the RPFJ adlows Microsoft to delay

for twelve months the technica changes to Windows required to provide the OEMs with the

8 Of course, the other exclusions discussed |ater on that limit the middleware that is " protected” also help maintain
the applications barrier to entry.



ability to remove theicons or automatic invocation of Microsoft middieware. Our understanding
isthat such changes can occur much more rgpidly than this. Thus, this provison smply provides
Microsoft with even more time to cement its control over the OS. Thiswill lead to I1SV's having
an even greater incentive to write gpplications to Microsoft middleware. This outcome will
further reinforce the gpplications barrier to entry, yet another reason why the RPFJ isnot in the

public interest.

B. The RPFJ Contains Numerous Other Exceptions and L oopholes

The RPFJ is dso shot through with exceptions and loopholes that limit its value even for
those unlawful actions that the RPFJ does address. First, many of the prohibitions contain
generd language that reduces the provisons to nothing more than a genera restatement of
antitrust law. These exceptions obvioudy make the provisons difficult to enforce in atimely
fashion. Second, the definitions and qudifications limit the scope of the coverage of the
prohibitions and open up significant loopholes in the proposed decree. For these reasons, the
RPFJ will not stop the violations and so is not in the public intere.

1. TheRPFJ'sTest of “Reasonableness’
Various prohibitions in the RPFJ include exceptions that permit Microsoft to carry out

the conduct if it meets atest of “reasonableness.” Although on the surface these carve outs
themselves may gppear minor, in fact they diminate the bright lines. Instead, these provisons
reduce virtualy the entire RPFJ essentidly to, at best, a restatement of the generd antitrust “rule
of reason” standard, which prohibits unreasonable restraints of trade.

For example, Section I11.F. of the RPFJ prohibits Microsoft from retdiating againgt 1SV's
(or Independent Hardware Vendors) for “developing, distributing, promoting, using, selling, or
licenang” any software that competes with Microsoft’s OS or middieware. But, this provison

aso contains an exception that Microsoft may “place limitations on an 1SV’ s devel opment, use,
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digtribution or promotion” of rival software “if those limitations are reasonably necessary to and
of reasonable scope and duration in relation to a bonafide contractua obligation of the ISV to
use, distribute or promote any Microsoft software or to develop software for, or in conjunction
with, Microsoft” (emphasis added).®

Thus, to establish aviolation of this provision, the government must prove thet the
limitations are not “reasonably necessary” and not of “reasonable scope and duration.” This sort
of language is contained in Statements of the antitrust rule of reason. Moreover, it is quite
possible that this particular language in the RPFJ might be interpreted by a court as even more
permissve than this. The benchmark for reasonableness under the rule of reason is competition
and consumer welfare. The benchmark in the RPFJ is a*bonafide contractua obligation.” The
RPFJ isslent on why the latter term replaced the former concepts, and what digtinctions, if any,
afuture court should make between a “bonafide contractua obligation” and an anti-competitive
exclusonary requirement. Thus, in the best of circumstances, thiswording islikely to lead to
dill more antitrugt litigation over its meaning.

Section I111.G. contains asmilar type of exception with respect to exclusonary contracts
with IAPs and Internet Content Providers (ICPs), stating that Microsoft may enter into bona fide
joint ventures or joint development or service arrangements that will effectively dlow IAPs and
|CPs to enter into exclusvity agreements that otherwise would have been banned by the RPFJ.
Section 111.A. mandates that Microsoft not withhold certain monetary or other consideration from

OEMs as retdiation for dedling with Microsoft competitors. But, the provison also containsan

84 Asan additional protection against retaliation, Section I11.B. requires “ uniform license agreements with uniform
terms and conditions.” But at the sasmetime, it allows for volume discounts for either the OS or any bundle of OS
products, and it expressly allows Microsoft to offer any other manner of discounts. While those discounts must be
“offered and available uniformly,” Microsoft could creatively design discount programs to favor certain OEMs
while still making the discount schedule “uniform.” In addition, Microsoft isfree to terminate an OEM’ slicense on
30-days notice for any other reason.



exception that permits Microsoft to give consideration to OEMs thet is* commensurate with the
absolute level or amount of the OEM s development, digtribution or licensng” of Microsoft
products or services. At best, that exception would call for arule of reason analys's, though this
provision too may be even more permissve.

These broad “reasonableness’ exceptions clearly will make it difficult to enforce the
decree: every time the government suspects Microsoft’ s non-compliance, it must prove anew,
independent antitrust violation, complete with andysis of anticompetitive effect and efficiency
defense, and possibly even evidence of market power. These dements will take time — perhaps a
long time— to litigate, during which Microsoft can continue to operate unconstrained with its
monopoly power intact. Asaresult, the exceptions mean that not only does the RPFJ fall to
achieve immediate and certain relief, it dso fals to diminate litigation risk.

The Justice Department may say that such broad exceptions for reasonableness are
necessary to permit Microsoft to compete. That is, of course, the rationae for the rule of reason.
But, the considerations involved in a consent decree are somewhat different. In this case,
Microsoft has been found to have violated Section 2 of the Sherman Act for a sgnificant period
of timein avariety of ways. To provide incentives for Microsoft to comply with the antitrust
laws and to restore the competition lost as aresult of Microsoft's actions, an effective conduct
remedy must contain more than generd guidance provided by the rule of reason. An effective
conduct remedy requires specific limits with bright lines that are easy to enforce. This RPFJ has
few of them, at best.

2. Limitationsand Restrictionsin the Coverage of the RPFJ

There are dso sgnificant redtrictions on the coverage of virtualy every prohibition in the
RPFJ. Taken together these redtrictions will dramaticaly complicate and delay enforcement of

the RPFJ, greatly increasing the litigation risk. Asthe result, the RPFJ will be ingffective. We
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provide some illudtrative examples here, dthough this is only a sampling of the limitations and
restrictions.

The RPFJ purports to give “protections’ to competing middleware. For example, the
definition of Non-Microsoft Middleware Products in Section VI.N. islimited to established
middleware products—those for which a least one million copies have been didtributed within
the previous year. Thus, the RPFJ would not apply to middieware of an emerging competitor
that has not yet gained broad distribution. Nor doesiit gpply to al existing middieware products,
for example, Microsoft's Windows Explorer. Nor does it apply to third parties who repackage
Windows with competing middieware. And even in the case of middleware that has met the
digtribution hurdle, the gpplicability of the prohibition does not comeinto play until the
competitor has sold one million unitsin asingle year (as opposed to having sold one million
unitsin totd). Thiswill create an enforcement delay as new middieware struggles to overcome
anticompetitive Microsoft behavior while awaiting the magic threshold of one million in annud
unit sdes.

Section I11. D. of the RPFJ requires that Microsoft disclose the APIs for Microsoft
middleware. For “anew mgor verson” of such software, the disclosure has to be made “no later
than the last mgor betatest release.” This proposed timing of disclosures makes them too late
for rivals to be able to release competitive products contemporaneoudy. In addition, for new
operating system products, the RPFJ requires disclosure only when there have been 150,000 beta
testers. We understand that most beta tests are smaler than this. Further, nothing in the RPFJ
limits Microsoft’ s ability to define a beta tester, thereby permitting the virtuad aosence of a
timely release of the APIs. Collectively, these provisons ensure that Microsoft retains its first-

mover advantage and thus a head start on any new middleware product.



Section 111.D. dso does not require Microsoft to disclose dl the APIs for the Windows
operating system, only the ones used by the Microsoft middieware. Thus, new middleware that
relies on APIs not present in any of Microsoft’s middleware would not have accessto the
necessary APIs. Moreover, even if Microsoft did rely on the relevant APIs, Microsoft could
designate the middleware as a component of the OS to avoid disclosing the APIs.

Indeed, the definition of Microsoft Middleware contains a huge loophole that could
eiminate dl AP disclosures. API disclosures apply only to APIs used by Microsoft Middleware
as defined by Definition J (not Microsoft Middleware Products, as defined by Definition K).
Only "trademarked" code is consdered Middleware, according to provision (b) of Definition J.
But, the definition of "trademarked” in Definition T specificaly excludes software for which
Microsoft only claims a trademark in the term Windows or something else and ataches that
trademarked name to another name for which Microsoft lacks or has disclaimed trademark
protection. For example, it appears that "Windows Media' is trademarked but "Player" is not.®®
If Microsoft lacks or disclaims trademark protection for “Media Player,” then Windows Media
Player would apparently not be considered Middleware. This then would imply that the APIs
used by Windows Media Player would not be covered by the duty to disclose in Section 111.D.
The same argument could gpply to Microsoft Internet Explorer, Microsoft Java Virtua Machine
and Windows Messenger. This problem obvioudy is exacerbated by the fact that Definition U
dlows Microsoft "sole discretion” over the definition of the operating system. At the very leedt,
these definitional questions creste knotty issues that could be disputed by Microsoft in a

compliance hearing before the court.

85 See, for example, http://www.microsoft.com/info/cpyright.htm which lists only “Windows Media” as
trademarked.
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Another significant loopholeis contained in Section 111.J., which expresdy dlows
Microsoft to withhold any APIs (aswell as communications protocols) that relate to security,
anti-piracy, anti-virus, encryption or authentication, digitd rights management, keys,
authorization tokens, enforcement criteria, etc. These are not obscure or minor exceptions, but
instead relate to key gpplications that are at the forefront of Internet and network development
efforts. These exceptionswill prevent full interoperability between Windows and riva
middievare® In addition, this Section of the RPFJ gives Microsoft alaundry list of credible
excuses for not complying with other parts of the decree. For example, Microsoft may clam that
its Windows Media Player (WMP) contains protocols that relate to digita rights management.
Yet, WMP s currently the dominant media player. Without accessto the WMP APIs, the third-
party development of middleware is that much more unlikely.

Even if none of the foregoing factors rendered the AP disclosure ineffectud in repairing
the harm to competitive middleware, Section I11.J.2. of the RPFJ will discourage requests by
ISVsand othersfor the APIs. This section permits Microsoft to demand that the ISV provide
Microsoft with a“reasonable business need” for the APIs and permits Microsoft to test the
software using the APIs to ensure its * compliance with Microsoft’ s specifications for use of the
API or interface...” Microsoft thuswill bein a postion to delay and deny approva of the APl
use, to either destroy the competition or provide Microsoft with time to develop its own version
beforeitsrival. Consequently, 1SVsin competition with Microsoft will be reluctant to seek the
APIsto the extent it requires disclosing to their chief rival exactly what their next innovations

will be.

8 | nteroperability is not adefined term in the RPFJ, an oversight that will invite litigation and make enforcement
more difficult.
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Similarly, Section I11. E. of the RPFJ requires that Microsoft “meake available’” any
communications protocols that are used by a Microsoft client operating system to interoperate
with a Microsoft server operating system. Other than providing that this disclosure be made “on
reasonable and non+discriminatory terms;” there are no provisions as to when Microsoft has to
make such protocols available, nor does the RPFJ spdll out what it means to make them
“available”

Microsoft's history of “openness’ isrelevant. Dr. Rebecca Henderson, a DOJ expert
witness, testified earlier that:

Even when Microsoft purports to make something open, it has discretion over
how rapidly and how effectively it communicates the necessary information.
[Findings of Fact 1] 391-393; GX 1931 (email thread about how Microsoft
conceded the availability of the Java RMI classlibrary on Windows). For
example, many developers have found that even in the case of published APIs
it is often critical to have accessto additiona information about the
functioning of Windowsin order to produce qudity gpplications that run
smoothly on Windows. [Findings of Fact 1] 337-340, 401 (First Wave
agreements); GX 2276 (quoting Microsoft witness Gordon Eubanks). Since
any middleware that desires to be genuinely cross-platform must be able to
work with Windows and with I E, the ability to withhold information in this
way—or to use information as an inducement to 1SVsto adopt Microsoft-
controlled middleware—remains a potent tool. 1n the worse case, Microsoft
can use its control over the Windows operating system to ensure that
consumers who attempt to use dternative middieware are met with a‘jolting
experience.” [Findings of Fact 1] 160, 171; GX 334.%"

At bottom, the issue here is whether the RPFJ can ensure that all the necessary APIsand
protocols are exposed and that the documentation is complete (including source code where
necessary) and provided on atimely bass. Thereis nothing in the RPFJ that provides any
comfort on thisscore. Thus, no ISV will be able to rely on thisinformation for the purposes of
cresting cross-platform middleware. 1SVs and otherswill have to wait for the enforcement

mechaniam of the RPFJ to more precisely define the scope of Microsoft’ s required obligation.

87 Declaration of Rebecca M. Henderson, Public Redacted Version, April 28, 2000, 1147-48.
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But as we discuss below, the ISVs will likely be waiting for a substantia period of time before

any such precison in the RPFJ is provided by the court in a non-compliance hearing.

C. The RPFJ Contains a Defective Enfor cement M echanism

An additiona problem with the RPFJ is its wesk and defective enforcement provisions.
Accordingly, the decree does not eiminate litigation risk or speed rdief. It aso meansthat
Microsoft’ s incentives to comply with the decree will be greatly diminished.

By itsterms, the decreeis scheduled to last for only five years, but in fact, its effective
time period will be even shorter because of the various time lags aready noted (and as further
discussed below). Asjust one example, the key provision requiring the disclosure of APIsfor
Windows XP (Section [11.D.) may not kick in until November 6, 2002. The sad irony is that the
time period of the decree will be shorter than the period of time between the beginning of
Microsoft' s anticompetitive campaign and the implementation of the decree.

To be sure, the enforcement provisions of the RPFJ set up a structure for monitoring
Microsoft’s conduct. Firgt, Sections IV.B.-C. of the RPFJ create a Technical Committee
conggting of three experts in software desgn and programming plus a Microsoft Internd
Compliance Officer. The Plaintiffs and the Technica Committee are given various powers of
access to Microsoft documents, code, employees, and physica facilities and a mandate to resolve
any compliance issuesinformaly. Second, if the Plaintiffs take issue ether with the findings of
the technical committee or with the proposed informal resolution, the Plaintiffs may petition the
court for a more acceptable resolution.

The problems with this mechanism are so subgtantia that effective enforcement will
likely betoo littletoo late. For example:

--The Technica Committee is made up of software programming experts and will not
include experts in the software business. Since most of the conduct by Microsoft that the courts



found to beillegd involved exclusonary contracts, and since much of the consent decree
congsts of prohibitions on this conduct, it is unreasonable to expect that software expertswill be
effective and efficient monitors of potentia consent decree violations.

--Microsoft has hdf the votes on the Committee, which greeatly reduces the effectiveness
of monitoring provisons of the RPFJ.

--The Technicd Committee dso has no enforcement powers. Itsroleislimited to fact-
finding and informing Microsoft and the Plaintiffs asto itsfindings. Moreover, the Plantiffs are
prohibited by a confidentiaity agreement from using the findings of the Technicad Committeein
an enforcement proceeding. Thus, dthough the Plaintiffs will have the burden of proving a
violation, they will lack the benfit of using the findings of the Technica Committee.

--Enforcement of the RPFJ will involve sgnificant ddays that will destroy its
effectiveness. After the Technicd Committee expresses its concerns, the Plaintiffswill have to
independently gather evidence on the compliance violation. Then, the Plantiffs will have teke
Microsoft back to court and make its case that Microsoft has violated the decree, taking into
account the exceptions and unreasonableness standards. This enforcement process obvioudy
will involve consderable time.

Microsoft dso has an incentive to maintain its monopoly by erecting roadblocks to swift
enforcement because any enforcement delay will accrue to Microsoft’s advantage. Aswe
discussed in Section 11, the applications barrier to entry has protected Microsoft’s monopoly.
Thus, how the market has evolved over time affects the degree to which competition can emerge
a any given moment. While the market is awaiting enforcement of the RPFJ, nascent
technologies will die and potentid new entrants will disgppear from the scene, unable to
overcome the applications barrier. By delaying enforcement, Microsoft decreases the likelihood
that effective competition can redidticdly emerge.

Aggravating the problem of delays are the extremely wesk pendlties for noncompliance
inthe RPFJ. The only specific penaty spelled out in the decree is a one-time, two-year
extenson of the five-year decree. Thismodest penaty will not deter Microsoft from engaging in
unlawful acts but instead will alow the defendant to continue to enjoy the fruits of its monopoly.

Under current market conditions, with an entrenched monopoly protected by the applications



barrier to entry, Microsoft’ sincentive isto delay justice for aslong asit can. Indeed, that has
been Microsoft’s conduct so far; witness its latest petition before the court to delay the remedy
phase for another several months.

Moreover, the wesk pendty provisions gpply only if the court finds that Microsoft has
engaged in“...a paitern of willful and systematic violations” (RPFJ, SectionV.) Any further
relief and pendties are | eft unspecified, increasing Microsoft’ s ability and incentive to resst and
delay.

D. Conclusons: The RPFJ Will Not Restore Competition

For dl these reasons, the RPFJ cannot restore competition even to the leve that existed
prior to the onset of Microsoft’ sillegd exclusonary conduct. Evenif in principle we could roll
back the clock to the period before the introduction and destruction of Netscape Navigator and
Sun’'s Java, Microsoft could continue to discourage the development and didtribution of effective
middleware amogt as fredy and effectively asif there had been no trid and no RPFJ. Thus, as
low as the DOJ remedy standard is, the DOJ remedy failsto satisfy that stlandard. In any event,
we discussin detail in the next section, rolling back the clock isimpossible: Microsoft's
monopoly has become more entrenched since the beginning of the trid, while potentia entrants
with new products that might compete with Microsoft thus face even higher hurdlesin gaining
financid backing from venture capitaigts.

The Justice Department might argue that these comments ignore the fact that the RPFJ
will implement immediate and certain rdief, free of litigation risk, arguing that in the absence of
a settlement, the DOJ might contend that a full-blown remedy hearing process with inevitable

gppedswould result in substantial delay in implementation. And if that were to happen, the



Jugtice Department might further argue that the resulting court- approved remedy may be more
lenient than the RPFJ. 28

Wedisagree on dl counts. Firs, the enforcement of the RPFJ itsdf isfraught with
subgtantid litigation risk. As discussed above, certain key provisions do nothing more than
restate the antitrust rule of reason. These provisons would require the government to prove a
new antitrugt violation in an enforcement action. All of the other provisions contain sgnificant
exceptions and loopholes that will creste litigation risk in an enforcement action. These
provisons are difficult to enforce because they raise knotty definitiona issues and provide
Microsoft with sgnificant defenses. The fact that the enforcement mechaniam is defective
further raises litigation risk. Indeed, it isnot clear that effective enforcement is possible under
the RPFJ.

Second, in our view, the potentid litigation delay is an inadequate judtification for the
weakness of the RPFJ. Waiting an extrayear or even two to obtain an effective remedy (once dl
gppedls have been exhaugted) is better than implementing a RPFJ that can only be characterized
as a“pseudo-remedy.” In any event, certain key provisons of the RFPJ involve sgnificant
delays. In particular, the requirement in Section I11.H. to dlow end users and OEMs to remove
iconsis delayed for 12 months. The requirement to disclose and document Windows XP s APIs
to I1SVs and other potential middleware providersin Section I11.D. does not take effect for 12
months. The disclosure of communications protocols is delayed for 9 months. And, as discussed
above, the reasonableness test and other exceptions will lead to adjudication ddaysin any

enforcement actions.

8 Statement of Charles James to Committee of the Judiciary (United States Senate), supra.
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In recent statements, Assstant Attorney General James has attempted to judtify this
pseudo-remedy on the grounds that the DC Circuit significantly narrowed the case®® But the
DOJ did not lose the case at the DC Circuit. To the contrary, the government prevailed on
the Section 2 monopoly maintenance count, which is the core part of the complaint. The
other counts were far less important and the conduct attacked in the tying and monopoly
leverage clams provided the basis for liability for monopolization. The government won a
great victory in thisimportant case. That victory deserves an effective remedy that restores

competition to this key industry in our modern economy.

TheRPFJ Should Have Applied A More Appropriate Remedial Standard

In the previous section, we explained how the Justice Department’ s RPFJ does not satisfy
the Department’ s own claimed god of restoring competition to the level existing before the
initiation of Microsoft’s anticompetitive conduct. In this section, we explain why the
Department’ s god is not the proper standard by which to evaluate an antitrust remedy for illega

monopoly maintenance. The DOJ has &t too low a standard.

A. Restoring Competition

The requirement in United Shoe that the remedy deny the defendant the fruits of its
monopoly underscores why the standard set forth by the Department in its Competitive Impact
Statement (at 3) clearly isincorrect. The standard in the CISis amply to restore the competitive
landscape as it was in the OS market in 1995 before Microsoft’ s unlawful conduct began. Of
course, unlike the situation in 1995, Netscape has been destroyed and Java has lost its head dtart.

They have now been replaced by Microsoft’s own offerings. In order both to restore competition

8 4.



and deny Microsoft the fruits of its anticompetitive conduct, the court should restore competition
to the condition it would have achieved by now in the absence of Microsoft’s unlawful conduct.
More broadly, the United Shoe standard requires the remedy in a monopolization case to
terminate the monopoly. Clearly, the RPFJ fals to satisfy that sandard as it leaves Microsoft's
dominance intact. As st forth below, the additional conduct provisions suggested by the nine
states that are not party to the RPFJ would &t least give competition in the OS market a
reasonable chance to work, particularly if so supplemented with an automatic structural remedy
for agnificant violations of arevised decree. A sructurd remedy that actudly terminated the
Microsoft’s OS market power at the outset would be even better because it would directly and

immediately creste the OS competition lost as aresult of Microsoft’s exclusonary behavior.

B. Need for a Remedy Hearing

At the sametimethat it setstoo low aremedid standard, the RPFJ aso attempts to short
circuit the Tunney Act process of determining the whether the public interest would be served by
setting ahigher tandard. The DOJ s RPFJ implicitly assumes thet very little real competition
waslost.®® By contrast, as our discussion in Section |1 makes clear, the competitive impact of
Microsoft’s unlawful behavior has been sgnificant and significantly more competition would
exist in the OS market today wereit not for that conduct.

At aminimum, this court should evauate through factua inquiry and an evidentiary

record what that anticompetitive impact has been. This hearing process would be consstent with

% For example, the CIS (at 11) notes that Navigator and Sun’s Java “had the potential to weaken the applications
barrier” and (at 16) discusses “the process by which these two middleware technol ogies could have facilitated the
introduction of competition.”
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the DC Circuit ingruction to the Digtrict Court to evauate the actud lossin competition in
fashioning rdlief.®* The passage of time since the closing of the trid record provides the court
with the ability to explore and resolve thisissue in aremedid hearing. The RPFJ not only would
cut off such an inquiry, but it dso smultaneoudy rejects the need for any such investigation by
announcing a clearly inappropriate standard for assessing its adequacy. For this reason aone, the
RPFJ falsthe public interest test. Standing aone, the RFPJ would deprive this court of the
ability to determine whether the RPFJ isin the public interest, or whether a stronger remedly is
need to repair theloss in competition. Thus, we agree with the court’ s decision to evauate the
RPFJ in tandem with the hearings on the remedy proposa of the Litigating States and in
comparison to that alternative remedia proposal.

Whatever it is, the remedy in this case will have an ongoing, long-run impact on the
course of the computer software industry, akey sector of our modern economy. Too weak a
remedy will not repair the damage to the market and restore competition. Too weak aremedy
will fail to discourage Microsoft from engaging in future anticompetitive behavior. Too week a
remedy will discourage new competitors from trying to attack Microsoft' sillegaly maintained
monopoly while encouraging other “new economy” firms with monopoly power to maintain
their monopoly pogitions with anticompetitive excluson.

C. Evaluating the Impact on Competition

Simply because the Navigator and Sun’ s Java competition were nascent competitors does
not lead logicdly to DOJ s gpparent inference that there has been not much competitive harm
from Microsoft’s actions. These threats were nascent in 1995 but now sSix years have passed, a

period of ashifting paradigm in which they would have grown to maturity. We believe that after

91 253 F.3d at 79-80, 106-107.



this court conducts aremedy hearing, the court will conclude, as we have, that Microsoft’s
extengve unlawful acts have had a Sgnificant anticompetitive impact on competition. In
particular, areview of the facts would take the following points into account.

Firgt, we know that nascent competitors can lead to significant competition. We know
now with much more certainty than in 1995 that the Internet has transformed the way we use
PCs. It wasthis occasion of the paradigm shift that offered the opportunity to reduce, if not
eliminate, Microsoft’s dominance of operating systems.

Second, we know that Netscape Navigator and Sun’s Java were at the center of this
transformation in the computing paradigm. By neutralizing the thregats of both Navigator and
Sun’s Java, Microsoft maintained its Windows operating system monopoly. Asaresult of its
unlawful conduct, Microsoft has gained much greater control over computing in this new
paradigm.

For example, MS Internet Explorer (IE) is now the dominant browser. As such, web
content and other applications are now optimized for the |E standards controlled by Microsoft
instead of Navigator or any other browser, and no other browser offers a plausible aternative as
aplatform for applications developers. Accordingly, barriersto entry for anew OS are now
higher than they werein 1995. Similarly, Microsoft's Javaimplementation has become well
established. Today many developers have acquired expertise in the use of Microsoft’ s Javatools
and would need to bear switching cogts to begin using Sun’s Javatools. Consequently, Sun's
Java has logt agnificant momentum thet it by itsalf isunlikely to recover.

Third, asaresult of the evidence contained in the interna discussons among the
Microsoft senior management, we know that Microsoft itself was greetly concerned about losing

its monopoly power and control over the market during this paradigm shift and about the key
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role of Netscape Navigator and other middleware in this transformation. In and of itsef, this
concern is evidence that while nascent, the middieware threst would likely have become a
subgtantiad competitive congtraint on Microsoft. We have previoudy (in Section 1) cited Bill
Gates own concern that Navigator would “commoditize’ the supply of operating systems. We
have also noted that other Microsoft executives believed that | E could not beat Navigator on the
merits.

Fourth, we know that in desktop operating systems, monopoly power has not been
flegting. Microsoft has maintained its monopoly over the course of the paradigm shift. The
court has found that Microsoft engaged in a series of unlawful acts with the purpose of
maintaining this monopoly. Thus, it makes no logicd sense to assume that theillega conduct
failed to have itsintended anticompetitive effects.

Fifth, we know that Microsoft has used the past Six years to entrench the monopoly
power of the Windows operating system and gain greater control over computing in the new
Internet paradigm. In Section |1, we noted that Microsoft’ s new OS, Windows XP, has
technologicaly bound key Internet-gateway applications such as Windows Media Player to the
operating system and its various browsers. In thisway, Microsoft discourages software
developers from writing their programs to competing middieware platforms. Thisaso makesit
harder for operating system compsetition to emerge.

Sixth, we know that as Microsoft’s monopoly has become more entrenched, no
dternative middleware threat has yet emerged that can match the sgnificance of the threets
posed by Navigator and Sun’s Javain 1995. And, as we noted in Section 11, the next middleware
threst will face an even more imposing applications barrier now that Microsoft controls APIs and

other standards, such as those for handheld computers, applications and platforms in browsing,
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Javaand multimedia. Independent software devel opers are now even less likely to write to non
Microsoft platforms than at the close of thetrid record. A new platform entrant must now be
able to overcome an agpplications barrier for these additional applications as part of the process of
overcoming the applications barrier for the desktop OS.

All'indl, thereis ample reason to believe that Microsoft' s actions had substantial
anticompetitive effects. By holding aremedy hearing, these effects can be made part of the

record.

D. The Need for an Effective Remedy

In this environment, the RPFJ cannot restore the competition lost as aresult of
Microsoft'sexcluson. That is because the potent threats that existed in 1995—most
importantly, those posed by Navigator and Sun’s Java—are no longer competitive factors and
Microsoft’s monopoly has become entrenched and its power more pervasive. As Professor
Romer has observed:

Thereis no way to revive the threat posed by the specific technologies that
Netscape and Sun were developing, nor to recover the innovative efforts that

were deterred by Microsoft over the last five years. The market has moved
on.*

To repair thelossin competition and deter future anticompetitive conduct, a remedy must
restore the degree of competition that would have existed today but for Microsoft’ s exclusonary
conduct. As stated by another one of the DOJ s economic experts on remedy, Professor Shapiro,
the remedy should operate:

... firgt, to prevent arecurrence in the future of conduct by Microsoft akin to its
past anti-competitive behavior, and second to affirmatively bolster competition,
which Microsoft has tifled. .. Given the god of enabling, but not compelling,
competition to Windows in the market for operating systems, it is important to

identify, as best we can, the likely sources of such competition in the foreseeable
future, both to make sure that Microsoft cannot blockade operating systems
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rivas, and to inform any remedia provisions designed positively to foster
operaing system competition.®®

Contrary to the DOJ swighful thinking, the RPFJ cannot smply turn back the clock to
1995 and rerun history again, this time with Microsoft obeying the antitrust laws. To serve the
public interest, the remedy must restore the degree of competition that would have existed today
in the absence of Microsoft's anticompetitive conduct since 1995. To evduate thislossin
competition that must be repaired, the court must hold aremedid hearing, not smply accept the
assartions of Microsoft and the DOJ that the lossin competition has been minimal, irrdlevant or
unknown.

We believe thet after such a hearing, the court will conclude that a more effective
remedy a0 is needed to provide deterrence againgt a recurrence of anticompetitive conduct
by Microsoft. Under the DOJ standard, if Microsoft quickly squashes a nascent middleware
competitor when it comes on the scene, the antitrust penaty will be small because of the
amall impact that competitor has achieved at the time of itsdemise. Thisrule will not deter
but rather will Smply encourage an even more rapid anticompetitive response to new entry.
The more quickly Microsoft acts, the lower will be the implied pendty, because the more
likely it isthat the squashed rival would not yet have had any significant competitive effect.
Thisremedid framework would cregte a vicious cycle of anticompetitive conduct and
monopoly entrenchment. In the end, it would swalow up the liability Sandard and destroy

deterrence, as monopoligts find that they have little to fear from antitrust remedies.
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VI. More Effective Alternative Remedies

In the Amicus Brief that we filed with this court,** we offered the court our views on the
mogt effective remedy to the anticompetitive harms resulting from Microsoft’ sillegd actions.
While the DC Circuit only partidly affirmed this court’ s decison -- in particular, the core of the
Section 2 violations -- it dill isour view that the panoply of illegd efforts of Microsoft to

maintain its OS monopoly power requires the structura remedy we previoudy suggested.

A. The“Full Divestiture” Structural Remedy

We urged Judge Jackson to consider what we called “full divestiture” as the best means
for addressing dl the remedid goasin thiscase. We reterate our recommendation to this court.
The“full divestiture’ remedy would contain two ements. Fird, it would divide Microsoft's
businesses into two parts: the operating system and the gpplications, with the applications
residing in acompletely independent entity.®® We have caled this “functiond divegtiture.”
Second, our proposed remedy would dissolve the monopoly of the operating syssems. The
dissolution of the Windows monopoly would be accomplished by effectively “cloning” the
current Windows division into two additional companies, so that three distinct firms would have
afull licenseto dl theintellectual property of Microsoft’s current OS divison. We have referred
to the functiond divedtiture combined with the dissolution of the Windows monopoly as “full
divedtiture”

By placing the Microsoft gpplications such as Office into an entity (* AppsCo”) that is
financidly distinct from any operating system entity, the remedy ensures that AppsCo will have

the incentive to provide gpplications for other operating systems, such as Linux and the Mac OS.

% | itan, Nordhaus and Noll, supra note 3.
% Judge Jackson’ s divestiture remedy involved only this functional divestiture. United Statesv. Microsoft Corp.,
97 F. Supp. 2d 59, 64-65 (D.D.C. 2000) ("Fina Judgment").
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That is, Microsoft will no longer be able to ensure that its goplications run only on Windows,
thereby depriving Microsoft of critica means of raising and maintaining the applications barrier
to entry to riva operaing systems. By creating three separate operating systems entities
(“WinCos’), the proposed remedy actsto ensure that at the outset, there will be competition in
the sale of operating systems.

Why three OS entities? The experience of having just two competitors in amarket, such
as the duopoly that used to exist in the wireless telecommunications business before the number
of licenses was expanded, suggests that having only two competitorsin a market is not ardiable
protection againgt monopoly. Significant price and/or quality competition does not generdly
appear until there are at least three firms. Moreover, in light of the significant barriersto new
entry into the OS market, having three competitors provides a margin of safety. With only two
competitors, if one sumbles and fails, the market would then revert back into a full-blown
monopoly. In addition, with three competitors, the market islesslikely to tip back to an
operating system monopoaly.

Full divestiture would completely meet the remedy gods in the case:

--1t would immediately (upon afina verdict) create competition in the OS market.

Because even aamdl increase in the rdative price or quality by one of the Windows

companies could easly have a subgtantial impact on its sdes, the three-way company

split would stimulate price and quality competition in operating systems.

--Full divestiture would essentidly nullify the applications barrier to entry. The

barrier would be removed because, at the outset, developers would be able to

write programs for dl of the WinCos smultaneoudy. None of the WinCoswould

have an initid installed base advantage.

--Full divedtiture would alow the market to develop unfettered from judicia

overdght or other forms of intrusive regulation that accompany a conduct decree.

In amatter this complex, a conduct decree will inevitably require that the court at

some point become mired in various complex clams, such as whether a particular
APl isredly covered by one of the exceptions in the decree, or that its disclosure



is more difficult than initialy contemplated, or that in any event, awaiver isjudified in

light of the benefits obtained. Even if the court sets deadlines, Microsoft can be expected

to provide testimony from its managers claming “unexpected” technicd difficulties or

that bugs have dowed the company down. It will be difficult for the court to sort out fact

from exaggeration when such disputes arise. And the court will inevitably become the
andog to Judge Greene' s oversght of the AT& T decree, generating full employment for
lawyers, economists, and software engineers.

Certain criticisms of the full divestiture option have been raised, none of which we
believe should hold back implementation of full divestiture.

Thefirg criticiam is that the crestion of multiple Windows companies would “fragment”
what is the Windows “ standard” and lead to incompatible operating systems that would raise
coststo ISVsand users.®® On doser andysis, this criticiam isnot compelling. At bottom, this
fragmentation critique is actudly an attack on any remedy that fosters OS competition. It is
competition, not the structural remedy, that arguably |eads to fragmentation. And the argument
smply assumes that competition would lead to sgnificant OS incompatibilities among the three
WinCos. Thisassumption is unwarranted. In the short run, there would not be a fragmentation
problem because each of the Windows companies would be using the same existing APIs. Over
the longer run, the economies of scale and network externdities (i.e., the large installed base of
current Windows users) would create a powerful tendency for the WinCos to maintain a high
level of compatibility and interoperability, if not an absolutely unitary OS standard. Thiswould
alow agpplications software developers to write programs for each operating system with

minmum additiona porting costs. Meanwhile, to the extent innovation in operating systems

occurs, it islikely that new festures would be added in “modular” fashion, so that the current

% See, for example, Stan Liebowitz, A Fool’ s Paradise: The Windows World after the Forced Breakup of Microsoft
(February 24, 2000) (http:wwwpub.utdallas.edu/~liebowit/msstuff/newact.htm).
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core aspects of the operating system would retain their common APIS®” In any event, if
innovation isthe “price’ for fragmentation, then that is agood outcome because it will be
competition at work.

The second criticism is that the break up of a unitary company like Microsoft would be
disruptive and lead to redundancy in operating units. We agree that some disruption would be
involved in the divedtiture and that there would be some redundancy among the WinCos*®
However, we believe that the resulting increase in competition and eimination of the ongoing
need for the court to monitor, if not regulate, Microsoft makes these costs worth bearing. In any
event, Microsoft has likely exaggerated these costs. For example, awriter for the Wall Street
Journal reported that “ at least a dozen top managers’ a Microsoft are of the view that the
company should be reorganized into smaller, competing units as away of fostering more rapid
innovation.” In addition, relaive to other firms, divedtiture here is easier to implement because
Microsoft's key assets are embodied in itsintellectual property, which can be shared rather than
divided. Thisissue can be examined in more detal a the remedy hearing.

A related criticism might be that while the intellectud property may be easy to divide
among the WinCaos, alocating the employees to the three entities in away that will maintain
their viability would be more problematic. Here, too, these concerns overdate the redlistic
difficulties of implementing thisremedy. The criticd employees may be higher-level managers,

among whom there is enough shared knowledge about the development and deployment of new

97 A more extensive discussion of the flaws of the fragmentation claim can be found in Robert J. Levinson, R. Craig
Romaine and Steven C. Salop, The Flawed Fragmentation Critique of Structural Remedies in the Microsoft Case,
ANTITRUST BULLETIN (Spring 2001) at 135-162.

%8 There would not be significant redundancy between the AppsCo and the operating system companies because the
way in which Microsoft is organized along functional lines. See Brier Dudley, Microsoft Does Its Usual Spring
Shuffle, Seattle Times(Apr. 6, 2001) at C1.

9 David Bank, Breaking Windows: How Bill Gates Fumbled The Future Of Microsoft (Free Press 2001), at 182-

183.




operating systems to permit them to manage the new companies. Further, thereislikely to be
enough lead time between adoption of the remedy and its implementation to ensure symmetry in
knowledge among the managers of the WinCos. Finally, we sugpect that other companies,
notably the remaining mgor middleware, netware and gpplications firms, are likely to jump a
the chance to acquire alicense on reasonable terms for the current version of Windows. At a
minimum, before the divedtiture remedy is written off for this reason, an inquiry into the
willingness of othersto license Windows ought to be made.

We continue in any event to believe that a Structurd remedy of the kind just described is
maost capable of repairing the competitive harm resulting from Microsoft’ sillega behavior. That
remedy is much more likely to result in areduction in the gpplications barrier to entry
confronting new operating systems than a conduct remedy. Thisis so because it would
immediately introduce competition into the OS market. Thus, 1ISVswould automaticaly be
writing applications that are compatible with multiple OS competitors products. By introducing
real competition into the OS market, the structura remedy will be much more sdf-enforcing than

would a conduct remedy.

B. Litigating States' Proposed Remedy
If the court rules out the “full divestiture’ remedy, the conduct remedy recently proposed
by the Litigating States certainly surpasses the Justice Department RPFJ by an order of
magnitude and offers the promise of real competitive benefits. The LS proposa addresses dl the
antitrust violations and closes the gaping loopholesin the RPFJ. The LS proposal reduces the
gpplications barrier to entry to aleve closer to what would have occurred in the absence of

Microsoft’s exclusonary behavior. The LS proposal dso greetly improves the mechanism for
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effectively enforcing the decree and increases Microsoft’ s incentives to comply. Comparing the
LS proposal to the RPFJ demonstrates why the RPFJ is not in the public interest.

1. Addressing All Violations, Eliminating Exceptions and Closing L oopholes
The Litigating States proposal addresses dl the violations found by the DC Circuit,

unlikethe RPFJ. The LS proposal directly remedies the commingling violaion by proscribing
the binding of any middleware code to the Windows code (or aternatively, by requiring that
Microsoft to make available an otherwise identical version of Windows that does not include the
middieware). More generaly, the LS definitions make it more difficult for Microsoft to define
middleware as part of the Windows OS. The proposa aso requires Microsoft to include a Sun-
compliant verson of Javain Windows.

Further, the LS proposd diminates the most serious exceptions and closes the most
egregious loophalesin the RPFJ. For example, we noted previoudy that the RPFJ permits
Microsoft to terminate an OEM’ s license for Windows on 30 days notice. Inthe LS proposd,
Microsoft must provide 60 days notice, provide the licensee with the reason for the termination,
and provide the OEM with the opportunity to cure the problem. In addition, unlike the RPFJ, the
LS proposa appliesto third-party packagers aswell as OEMSs, thus further restricting the
avenues by which Microsoft can harass digtributors of rival middleware.

The LS proposal acts to prevent Microsoft from using the same exclusonary strategiesto
entrench its monopoly power by the newest type of Internet middleware. For example, the entire
“.Net strategy” of Microsoft—by which XP users are directed to the Internet to use a variety of
Microsoft gpplications—will be defined as middieware by the LS proposd. Asaresult, OEMs
(and others) will have the option of licensing the Windows OS without the default direction to
the Microsoft applications. Similarly, under the terms of the LS proposal, Microsoft must offer a

verson of Windows to OEMs and others that does not bind Windows Media Player and
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Windows Messenger to the Windows OS. In thisway, developers of this kind of web-centric
software that could develop into middleware will not face the same distributional hurdles that
Microsoft placed in Navigator' sway.

2. Reducing the Applications Barrier to Entry

Unlike the RPFJ, the LS proposa actualy acts to repair the competitive harm by
including four provisons that would reduce the gpplications barrier to entry. Thisisvery
important because only by reducing the applications barrier to entry can the lossin competition
be repaired.

Fird, the proposal requires that Microsoft license the source code for IE. This means that
third parties can transform |E into a true independent middleware platform to replace Netscape
Navigeator, while helping to repair the lossin competition caused by Microsoft’ s destruction of
Netscape Navigator. Thisis amuch more effective remedy than smply hoping that another
middleware platform will gppear, as the RPFJ does.

Second, the LS proposal requires that Microsoft distribute a Sun-compliant version of
Java with Windows and with IE. This provison will help to repair the loss in competition
caused by Microsoft’ s anticompetitive conduct towards Java that was affirmed by the DC
Circuit. Although this remedy does not offset the loss in momentum suffered by Javafrom
Microsoft’s exclusonary conduct, it will help Javato become better established as a middleware
platform. Asaresult, it will encourage software developersto write applications in Sun’s Java.

Third, the LS proposal requires that Microsoft license its Office suite of gpplicationsto
other vendors, who then could port Office to competing operating systems. This provision
should aso reduce the gpplications barrier to entry by giving rival operating systems access to

thisimportart gpplication. This porting provison aso will prevent Microsoft from repesting its
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efforts to compe Apple to withhold support for competing middleware by threatening to
terminate the production of Office for the Mac OS.

Fourth, the LS proposa requires that upon arelease of anew version of its operating
system, Microsoft must continue to license and support the predecessor versions of the OS. This
provison will prevent Microsoft from raising the gpplications barrier to entry by withholding the
mandatory timely disclosure of APIsto would-be middieware contenders. I1n the absence of this
provison, Microsoft could frequently offer new, dightly modified versons of the OS that render
the middleware based on the predecessor APIs unworkable with the new verson. Middleware
developers would be discouraged if they knew that Microsoft could raise their costs smply by
dightly revising the operating system code in away that requires the middieware to be
sgnificantly modified. The LS proposa congrains the effect of this conduct by permitting the
OEMs to continue to offer the previous verson of the OS that is compatible with the rival
middleware product.

3. Improving the Enfor cement Process

The LS proposa aso adds teeth to the enforcement process. Importantly, the proposal
sreamlines the indefinite and |aborious process of investigating violaions of the remedy. Of
particular sgnificance is the requirement that a Specia Master be appointed to conduct
investigations in response to complaints and propose resol utions on an expedited basis.
Moreover, the findings of the Specia Master may be used by the complainantsin other
proceedings, unlike any findings by the Technicad Committee in the RPFJ.

In addition, the pendity for aviolation is not merely an extenson of theterm of a
settlement (asin the RPFJ) that offerslittle in the way of congtraints on Microsoft’ s behavior to

begin with. Inthe LS proposd, if aviolation involves Microsoft middleware, the court can order
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Microsoft to license the source code of that middieware. In the case of a pattern of violations,

Microsoft aso could be ordered to pay substantia civil pendties.

C. Recommended M odifications

If the court feels constrained to adopting a conduct remedy, then the proposa of the
Litigating States clearly isfar superior to the RPFJ. However, we think that it could be
improved further by making severa modifications.

Firgt, dthough the more severe pendtiesin the LS proposa will increase Microsoft’'s
incentives to comply relative to the RPFJ' s compliance incentives, we prefer amore significant
and definitive pendty for a pattern of materia non-compliance: one that would require the court
to order a“full divestiture’ in the event of a pattern of materid non-compliance. We favor this
stronger “stick” because the rapid pace of change in the computer industry means that afailure of
the remedy to fully deter anticompetitive conduct can result in substantid and ongoing harm to
competition and innovetion.

Second, we would strengthen the enforcement mechanism by requiring MS to sdf-certify
compliance every sx months. This sdf-certification procedure adds teeth to Microsoft’s
antitrust compliance program. It will increase Microsoft’ s incentives to comply with the order
because fdse certification would justify more severe pendties.

Third, in recognition of the rgpid pace of change and the strength of network effects, the
term of the decree should be left open. After five years, the decree should be reviewed to see
whether it can be terminated or, dternatively, needs to be modified to make it stronger and more
effective. Our concernisthat if the conduct remedy fails to lead Microsoft to fully comply and
compete on the merits, its current monopoly position will only become more entrenched over

time. If the review concludes that the LS remedy has not been effective, the court could then
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VII.

extend the term, modify the conduct provisionsin some way, or order adivestiture.

Alternatively, if robust competition has become established, the decree could be terminated.

Conclusion

Antitrust history contains important cautionary signas about the efficacy of conduct
remedies, most notably, United Shoe itself. The government successfully chalenged the
practices of United Shoe, leading to a conduct decreein 1922.° When that decree proved
ineffectud, the government successfully chdlenged United Shoe for maintaining itsillegd
monopoly.'®* Thistime, the government sought to divide United Shoe into three different
companies’® Judge Wyzanski in the main disagreed, instead ordering extensive and intrusive
conduct remedies requiring on-going judicid oversght.’* Over time, it became clear that the
conduct remedies failed to generate a more competitive marketplace and the government asked
the court to break United Shoe up into two independent companies.® When Judge Wyzanski
refused, the government gppealed, and in 1968, the Supreme Court intervened and unanimoudy
made clear that a structura remedy was the preferred remedy for monopolization cases.'®
In United Shoe, the conduct remedy failed to restore competition for decades after theinitid
finding of monopolization. In the interim, consumers logt the benefits that more decisive action
would have generated.

Given the rapid pace of change in the computer industry, along time lag between the

initial detection of the problem and its ultimate resolution will impose subgtantid costson

190 Ynited Shoe Mach. Corp. v. United States, 258 U.S. 451 (1922).

101 United States v. United Shoe Mach. Corp., 110 F. Supp. 295 (D.Mass. 1953), aff' d, 347 U.S. 521 (1954).
192110 F. Supp. at 348.

1031, at 347-348.

104 266 F. Supp. 328 (D. Mass. 1967).

105391 U.S 244,
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consumersin terms of higher prices and logt innovation. Worse, unlike manufacturing
industries, over time Microsoft’s monopoly power will become even more entrenched (as a result
of network effects, the applications barrier to entry, and consumer lock-in) if the LS proposa
falsto reinvigorate competition. Thiswill makeit dl the more difficult to implement an
effective remedy in the future. At aminimum, an autometic 5-year review of the efficacy of the
LS proposal will help ensure that the courts and consumers do not become victims of the passage
of timeif the conduct remedy falls.

Ultimately, however, it isvitd that the court weigh dternative remedies before sgning
off on an adequate remedy that fails to protect the interests of consumersin thisindustry, and
indeed because of the importance of thisindustry to overal economic growth, of the economy as

awhole.
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