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Increase in major M&A activity — CNOOC-Nexen, Wanda-AMC,
ILFC, Wanxiang-A123, Shuanghui-Smithfield

Smaller-to-mid size transactions continue (e.g., Enstrom Helicopter),
but larger deals are increasing in number

Transactions may be truly global, with U.S. representing only one
piece — e.g., CNOOC, ICBC-Bank of East Asia

Areas of focus:

Natural resources — CNOOC-Nexen, Sinopec-Chesapeake,
Sinochem-Pioneer

Clean tech — Wanxiang, Three Gorges, Ralls
Aviation — AVIC, Enstrom

Auto

Industrial
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Investment is increasing; security concerns rising

Intelligence community assessment that Chinese are using M&A
activity to target critical technologies — 2012 CFIUS report to
Congress

Heightened attention and concerns over cybersecurity and state-
sponsored theft of IP — Mandiant report

Concerns over “persistent co-location” — connections between
Fallon Naval Air Station (Procon-Lincoln Mining) and Boardman
Naval Air Station (Ralls)

Emphasis on “non-notified” transactions

Overall, majority of cases are being approved by CFIUS, but
several failures within the last year

CFIUS remains key focus for Chinese investors considering US
investment
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Authority of the Committee on Foreign Investment in the United
States (“CFIUS”)

to review a foreign investment into an existing U.S. business to determine
whether the investment “threatens to impair” U.S. national security

only triggered if a foreign person acquires control over a US business and
there is a nexus to US national security

Under Section 721 of the Defense Production Act, CFIUS has
authority to take action to mitigate a threat posed by a
transaction, but only the President can actually prohibit or unwind
a transaction

Incentive for CFIUS to find a solution, if possible, to avoid a presidential
decision

CFIUS applies only to a minority of transactions

“Greenfield” investments are not covered

Debt transactions are not covered
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Composition of CFIUS
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CFIUS Jurisdictional Flow Chart

How to Identify Whether a Transaction Might be Subject to CFIUS Review

If there may be
control over a U.S. business,
then consult with counsel on

Will the transaction
result in control, directly or
indirectly, over that U.S.

Is a foreign person
considering an investment or
an acquisition of a U.S.

“Foreign person” defined broadly
to include any entity controlled by
a foreign national, foreign
government or foreign entity

“Foreign entity” means any
business organized outside the
US or whose stock is
principally traded outside US

“U.S. business” defined broadly --
can include asset acquisitions (e.g.,
facilities, employees, customer
contracts and lists, intellectual

property)

JVs may be subject to review if the
U.S. contribution is a business or
line of business

business? business?

“Control” is defined very broadly
to mean an ability to determine,
direct, take, reach, or cause
decisions of the U.S. business

Even small minority investments
can be “controlling” if other
factors are present, such as ability
to appoint directors or approval
rights over certain decisions of the
business

whether any U.S. national
security issues could arise.

“National security” is broadly
defined and can encompass many
factors
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Not precisely defined, but there are factors listed in law and
regulations:

WA KGR X, ABA SN ANER R R A A -

Securing defense industrial base
ORI b B (1) 22 4

Pro\te‘ctin%crjtical technologies
PRY R TOR

Protecting critical infrastructure (including energy assets)
DORAP OB REA B (LR REYR 5% )

Assuring the %Qvernment and defense supply chain

O ot SO A ] 7 A3 B D

Compliance with important U.S. national security policies
(counter-terrorism, nonproliferation, export controls)

T 5% B [ K ORI ARG M HESD
Government ownership

BUR PR
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Additional factors in practice:
S IS e R
USG customers and/or access to USG systems
5 [ BURF & A5 A FLH PRI B A fe 3k N 56 [ BUR HL G R 48
Classified contracts &% & [
Industry and assets (e.g., critical infrastructure)
ATl A gt e (. DB ) A 5 i)
Supply chain security itV 55 22 4>
Information assurance/cyber security {5 B RIEME B %4
Law enforcement interests (e.g., in data or telecom networks)
POEA T ot HAR s W Eg)
Competition (other sources of supply) 34+ (H/E m] 3R ML Y 158D
Compliance record of U.S. company 3 [E A &) 14 id 5%
Reputation of home country Jir & [E 1) 75 2
Investor’s reputation, including for compliance #% & {528, S0k
Management, including current or past ties to foreign military # 2 JZ Il ££ 54
CLHT 540 E 2T IR
Commitment/ties to U.S. market X3¢ [E 17 1 1 Ak i1 5 56 [ T 3 1 B &R
Business in other countries (e.g., Iran) 5 AR E KA REAE R (Flan: JHED
Financing fil %t
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If CFIUS concludes there is a threat to national security, it
considers whether threat can be mitigated through agreement
with the parties

Such a%reements are conditions to approval; vary from one-
pageI{e ters to 50-page contracts with commitments and
penalties

Potential elements:

Governance requirements — e.g., U.S. citizen officers or directors;
appointment of a “security officer” for the company

Security requirements or commitments — e.g., maintenance of security
measures or participation in security programs

Administrative processes — recordkeeping and reporting obligations

Co(;n_tpliance checks/monitoring — e.g., government inspection or third-party
audi

Important issue in transactional negotiations: What level of
mitigation must the investor accept and still be required to
complete the transaction?
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Trends in CFIUS Filings and Investigations

CFIUS H 3R A E S 2

E Filings H13R
B |nvestigationsif] Zr
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Investors need strategies for both Congress and Executive
Branch, as well as managing public affairs

Understanding the political and public landscape, as well as the
Executive Branch regulatory approval process, is critical to success

Recognize that there may be many stakeholders that can be
helpful or that can stir controversy

Employees — union relationships

Local officials — state and local governments

Congressional Committees

Third parties
Think tanks
Rivals
Other interest groups

CoOVINGTON
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PRH
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Sensitivity of Target /3

High/

Energy (Oil, Gas, Services, Electric,

V|

Political
Sensitivity

v
Low/i&

LNG)

8638 (7, A IR, g, Wik E ) R

Transportation (roads, rail)
ATIE (A B, BRER)
Water/water

treatment

KK b3
Real Estate
5 Hh=

Entertainment Agriculture
BIR Aok

Insurance

Retail RE

5

Healthcare
Eyr

LOWMEE{

Pharnia/#ilZy

National Security
Sensitivity
ERXZeBRE
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: Defense
IT Security/ 1T%4
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HPL -
Reputational risk for each buyer.
BRI 7 1R 7 2 XU
Each deal offered patient capital and important investment to the U.S. with
the potential to save or grow jobs.

— AL Byl Oy S SR A BEACNI R B, I AT nT e DR B g D ML AL

A\
=~

Both transactions faced some opposition within DOD.
PIAEAZ S IAE — e R L F 2 2] [ 97 0 ) B %ot

CFIUS administrative challenges.

CFIUSAT Bk ik
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Differences:
El\ . }\5) :

Wanxiang faced stronger political obstacles — competitive bid situation with
rival actively seeking to interfere in CFIUS and in Congress; sensitivities
over DOE grants

310 T 1 5 i ) O B - 3 PP AR, HON T2 mlBR 3% 7)1 TCFIUS A
[ 2s R E s BEVR B R B AT U

Nexen — modest letter-writing from small number of Congressional members.

JETE ARk B ADHHE B IR =W
Nexen faced deeper security concerns J& e 4% [f] i 55 iR 2 IR ) 22 4 BRU

Wanxiang — sensitive assets ultimately carved out of transaction that was

reviewed by CFIUS; no proximity concerns.

Ji -2 CFIUSH #, BUS T = &ML B AEAEIRIT A
Wanxiang was able to anticipate and address security issues in deal
structure
JT ) REMGAEAL y 45 1) v 100U 31 I A T B2 4 i)

CNOOC-Nexen struck deal focusing largely on other jurisdiction (e.g., Canada),

not U.S.

HiEl-Jé SOARIA B T AR T HAR RNEEE X (i &) A8 5, mEAESE
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IBM/Lenovo (2005)
IBM/I:AE (2005)

Engaged CFIUS counsel months
before final deal

E 5 2252 DM BT LA H i da e fi
CFIUSAH I

Consulted CFIUS informally to
identify security concerns
%FlusﬂEEﬁ@i@,TﬁﬁﬁéﬁﬁE@iﬂ
U.S. party took public lead

5 1 S22 S AL AR THI AT AR 3=5))

Parties briefed CFIUS and Congress
extensively in secret prior to
announcing transaction

PR ITAEIE R AATAL Ty ZHif > 7]
CFIUSAHIFE 2373 35l 32 1 SR b i
W15 0

Parties anticipated CFIUS concerns
and offered mitigation proposals
JSEXUT FH TR BICFIUSHAEE,
T G A it I

Huawei/3Com (2008)
£ 73/3Com(2008)

Engaged CFIUS counsel after deal
went public

Ao AT G A 0 225 I CFIUS {3
Jii s

No advance consultations with CFIUS
HILE A 5 CRIUSTA I %]

Huawei was very vocal in press and
made light of CFIUS concerns
EOAEGEAR EAR s Fy, 1 HANEAY
CFIUSHg i BJFH DL 1]

Parties surprised CFIUS, Congress
with no advance briefing

A RS, SRk
CFIUSHIEH 2 AR = A1

Parties were surprised at CFIUS
mitigation demands
SR IT A CRIUSHE H (1) 2% R4 it
KR =4
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On September 28, President Obama issued an Executive Order
prohibiting a transaction — only the second such formal order in history
201249 H28H, RO RGEK T EIEZTHHATEER S, X2 L
Ko T AMREFEIEA R TE R

Transaction details:
A v
In March 2012, Ralls indirectly acquired four Oregon wind farm projects

20124F3 H, Rallsialcboiy 1 #c X IO 5 XU 350 H A8 BT AX

Wind farm was located near restricted air space at Naval Weapons
Systems Training Facility

DL 53 52 [ 72 nlas R AU 3 248 KX
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Parties did not file with CFIUS and closed the transaction
W7 A MCFIUS Hilk, RIHEAT T AZH
CFIUS required filing after transaction closed and ordered certain
interim protections to protect national security:
CRIUSEKAEAT Jy e i Jr Bk, IF oS R HURF 7€ I P DR 37 45 i DL DR 7
] 5K 2 4
Prevented further construction and required demolition of existing
construction

BH (b3 — 28 il T IF 22 SR PR bR AT L3R

Removal of stockpiled assets #% [5x4l 25 7=

Prevent transfer of ownership until removal of stockpile was complete

BHL LT A ARG b 2 e R o HE SO 8 7
President’s Order codified protections required by CFIUS and ordered
divestment within 90 days & gt fir 2 114 CFIUS ZER IR AL, Ifdr
L AEOR N H B 5E 7~

Ralls sued CFIUS and President — recent judicial rulings in USG'’s favor

Rallsit i+ T CRIUSHI 5 Ze-1r B 1A R T3¢ [ BURF I8 =] 72 8] ok
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Careful planning /41031 %)

Anticipate and address issues — critically important for the parties to anticipate and solve
problems

FHHCTURI T AL B r) L - FRORE 21 I g e A 5 ) U XU 1) e HG E
Informal briefings with key agencies to prepare CFIUS for filing and solicit potential questions
) S TR T AR IE AR, AECRIUSH FRAA Friles,  FFAE AT 4R H ) i) 2
Proactive engagement of regulators to obtain level of comfort in connection with filing
TR E ], DAEXS RO A £
Both parties must cooperate and work together to address questions
SR R S AR, RN ) el

Active management of Congressional dynamic

SR E R [ 2 BN A

Significant benefits of not having rival bidders

BA SEN N TR L

U.S. seller can use its relationships to help give comfort to U.S. government officials
and political actors

5 1| S mT LA I AdATT A 5% 2R it Bt 5 TR JEURF A BT ]
Key items to avoid:
i S T A ) L T
ITAR prohibition / ITAR 244>
Proximity to sensitive government facilities/ 4 85U 1 BUR 1 it
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Beijing /b it:
Timothy Stratford /& % & (tstratford@cov.com; 86-10-5910-0591)

Shanghai / I
Daniel B. Levine /2= (dlevine@cov.com; 86-21-6036-2507)

Washington, D.C. [# &
Mark Plotkini# /& L (mplotkin@cov.com; 202-662-5656)
David Fagan (dfagan@cov.com; 202-662-5291)
Alan Larson ¥ 4&. 97 #k (alarson@cov.com; 202-662-5756)
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