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Introduction

This paper examines how the criminal justice system in Colombia addresses the forced internal  
displacement of civilians. In order to do so, it is necessary to take a broad view of this crime: its nature, 
characteristics, and magnitude; the perpetrators and others actors that are implicated in the crime; 
the relationship between the crime and the dispossession of land; the context of an ongoing internal 
armed conflict; and the potential to provide reparation to victims. These issues simultaneously set the 
context and constitute key challenges for the treatment of the crime of internal displacement by the 
criminal justice system. The first section of the paper provides an overview of the crime of displacement 
in Colombia, which has been a constant feature of the country’s internal armed conflict for decades. 
The next two sections explain the legal framework within which crimes of displacement can be  
prosecuted, including both the ordinary criminal jurisdiction and the “Justice and Peace” jurisdiction. 
The following section considers the difficulties faced in pursuing criminal justice for displacement 
in Colombia, and argues that too often displacement is considered as an indirect consequence of the 
armed conflict or only in connection with other crimes, and not as an autonomous crime. The final 
section introduces the issue of reparation for victims of displacement, pointing out that measures of 
redress are also constrained by the lack of judicial investigations into the relevant crimes.

The Crime of Internal Displacement in Colombia

The crime of forced internal displacement is not a new phenomenon in Colombia. It has been a 
widespread practice in the country’s internal armed conflict for several decades. However, forced 
internal displacement cannot be reduced to an inherent or unintended effect of the conflict. 
The armed actors in the Colombian armed conflict—the army and its paramilitary groups, on one 
hand, and the guerrilla groups, on the other—have used the practice of forced displacement of civilian 
populations as part of their military strategies to take control of or maintain a presence in certain  
territories. The practice involves expelling people considered to be an actual or potential part of the social 
base of the enemy, in order to ensure control of territories and populations. Several of the Colombian 
army’s manuals on counterinsurgency operations classify the “internal enemy” or “subversive forces” 
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as “armed groups” and “insurgent civilian populations.”1 These manuals order the creation of  
paramilitary groups to combat the “internal enemy,”2 as well as threatening the “insurgent civilian 
population” with expulsion from their regions.3 Along these lines, the army has used displacement  
as a tactic of war within a military strategy of “draining the water to catch the fish”: removing  
populations from regions it considers to be the social base of the guerrilla groups. The displacement 
of civilians has also been part of the paramilitary strategy of dispossession and usurpation of land. 
And the military operations of the different guerrilla groups have generated internal displacement as 
well; in certain cases, there are clear indications that some of these groups have used displacement as 
a tactic of war within a strategy of controlling regions with military or economic value.

Armed actors with military objectives are not the only ones who employ tactics of forced displacement 
in Colombia’s conflict. Indeed, dispossession of land has been a strategic objective of many actors for 
a variety of reasons, including economic and political motives. Much of the violence that has affected 
millions of peasants across the country over the past three decades has been committed in the interest 
of seizing land for economic, military, and political purposes. The accumulation of land by paramilitaries 
as well as legal and economic actors—by licit actors, such as domestic and international agribusiness 
and mining companies, and illicit actors, such as drug traffickers—underlies the Colombian conflict. 
The accumulation of land is intimately related to the phenomenon of forced displacement. In several 
cases, actors of the “legal” economy and the illegal economy have provided support to paramilitary 
groups in their efforts to seize land. This has been denounced by the UN special representative of the 
secretary-general on the human rights of internally displaced persons in the following terms:

There is a widespread perception among displaced persons that there is no willingness to return 
land and other property to them and, in some regions of the country, they suspect that while 
displacement may originally have been caused by armed conflict, the taking over of their lands 
by large corporations is at least a side effect, if not part of a policy of forced displacement. The 
Representative heard allegations of lands occupied illegally, either through transfer of titles under 
duress and for minimal financial compensation or through forgery of land titles. Also, there 
were numerous allegations that indigenous land and Afro-Colombian collective property were 
acquired in violation of article 60 of the Colombian Constitution and of Law No. 70.4

There is a clear connection, then, between internal displacement and the dispossession of land, which 
paramilitary groups have perpetrated in order to facilitate the accumulation of land by economic 
actors. As was revealed in criminal investigations in several cases, the pattern of displacement and 
dispossession is not a mere coincidence, and it explains alliances between paramilitary groups and 
economic actors. Again, the findings of the UN special representative are illustrative:

Economic interests underlying the violence and conflict also are factors inducing displacement. As 
part of a process of so-called “counter-agrarian reform” (which at the time of the Representative’s 
first mission in 1994 had resulted in an estimated 3 per cent of landowners controlling more 
than 70 percent of the arable land in the country), displacement is often a tool for acquiring 
land for the benefit of large landowners, narco-traffickers, as well as private enterprises planning 
large-scale projects for the exploitation of natural resources. The fact that most peasants do not 
possess legal title to the land makes them easy targets for this process, described by the Defensor 
del Pueblo [Ombudsman] as “land-reform taking place at gunpoint.” OHCHR [Office of the 
UN High Commissioner for Human Rights] reports having received testimony from a number 
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of small and medium-scale farmers “who have been robbed of their land by paramilitaries in 
the service of drug traffickers or local landowners, or who have had to sell their land cheaply 
before leaving the region under death threats” (E/CN.4/1998/16, para. 98). A similar pattern 
of displacement has also appeared in relation to the exploration and exploitation of natural  
resources and the implementation of large-scale development projects, in some cases concerning 
not strictly domestic economic interests but also the objectives of multinational corporations. It 
is thus not without coincidence that the areas where guerrilla and paramilitary activity is most 
intense tend to be rich in natural resources.5

Political actors have also been connected to crimes of internal displacement. As was pointed out by 
the Supreme Court of Justice in several cases regarding links between politicians and paramilitary 
groups (called parapolítica), parliamentarians, provincial governors, and mayors have been implicated 
in displacement. In 2009 and 2010, for example, the Supreme Court of Justice ordered the opening 
of criminal investigations into crimes of displacement involving a governor of the department of 
Sucre (on the Atlantic Coast) and a senator who was convicted of homicides, forced disappearances, 
and criminal conspiracy with paramilitary groups (concierto para delinquir).6 Behind these alliances 
between paramilitaries and politicians lie concrete economic interests and political strategies to 
control an electorate and modify the political landscape. Examples of this are the destruction in the 
1980s and 1990s of the left-wing political party Unión Patriótica7 and, since 2000, the so-called 
“parapolítica” phenomena.

Internal displacement and dispossession of land, especially of peasants and indigenous and  
Afro-descended communities, has been a constant feature of the internal armed conflict in the country. 
These crimes affect an estimated 4,900,000 people, which makes Colombia home to the second  
largest number of displaced people in the world.8 Dispossession and displacement are not uniform 
throughout Colombia. In 1999, the Inter-American Commission on Human Rights (IACHR) ob-
served that “displacement is significantly more pronounced in areas where political violence coincides 
with violence associated with land ownership (Atlantic Coast, Chocó and the Urabá region of 
Antioquia) than in areas where, despite the level of political violence, the incidence of land disputes 
is less (Northeast, Central Andean Region, Southwest).”9

The magnitude of land dispossession over the last three decades, especially that committed by  
paramilitary groups, is unclear, with estimates varying. Nevertheless, the different estimates are 
frightening. According to the Follow-up Committee on Public Policy on Forced Displacement  
(Comisión de Seguimiento a la Política Pública sobre Desplazamiento Forzado), between 1998 and  
2008 the land stripped or abandoned as a result of internal displacement was around 5.5 million 
hectares, or 10.8 percent of all agricultural land in the country.10 According to the Office of the  
Prosecutor General of the Nation (Procuraduría General de la Nación), in 2010 more than 6.6 million 
hectares had been forcibly abandoned or stripped.11 The Presidential Agency for Social Action and 
International Cooperation (Agencia Presidencial para la Acción Social y la Cooperación Internacional—
called “Acción Social”) calculates the land stripped between 1996 and 2006 at more than 6 million
hectares.12 In 2003, Acción Social’s “project on protection of land and patrimony of displaced
population” estimated that the area abandoned by the displaced population comprised 6.8 million
hectares.13 The National Movement of Victims of the State (Movimiento Nacional de Víctimas de
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The heading of the above map translates to “Displacement in Colombia – Expulsions 1st Semester 2008; 
1 January – 30 June 2008; Source: SIPOD – Acción Social.” The key at the bottom translates to: 
“Expulsions January – June 2008.” Source: UN Office for the Coordination of Humanitarian Affairs (UN 
OCHA), June 2008, http://reliefweb.int/sites/reliefweb.int/files/resources/85BA46DBAE1EB4D1C125
74CF00362B02-ocha_IDP_col080923.pdf.

BOX 1 :  D ISPLACEMENT IN COLOMBIA :  EXPULSIONS 1 ST SEMESTER 2008

http://reliefweb.int/sites/reliefweb.int/files/resources/85BA46DBAE1EB4D1C12574CF00362B02-ocha_IDP_col080923.pdf
http://reliefweb.int/sites/reliefweb.int/files/resources/85BA46DBAE1EB4D1C12574CF00362B02-ocha_IDP_col080923.pdf
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Estado—MOVICE) has estimated the total land stripped by paramilitary groups at 10 million 
hectares.14 And in the late 1980s, the comptroller general of the republic (Contraloría General de la 
República) claimed that 2 to 3 million hectares of land had been obtained illegally or violently by drug 
traffickers and paramilitaries, as part of the so-called “counter-agrarian reform.”15 These estimates 
do not take into account the land abandoned by peasants and ethnic communities displaced by the 
purely military operations of the army and guerrilla groups.

The persistence of the armed conflict and the continuing operation of paramilitary groups—which 
the government now calls “emerging criminal gangs” (bandas criminales emergentes, or “Bacrim”)—
not only translate into more crimes of internal displacement, but also constitute an additional 
serious risk factor for displaced people, in particular for those who are reclaiming their despoiled 
lands. Indeed, according to the National System for Integral Assistance to the Displaced Population 
(SNAIPD), 1,499 homicides of displaced persons were committed between 2007 and March 2010.16 
In the past three years, more than 47 peasants leading processes of claims for restitution of land  
despoiled by paramilitary groups have been killed.17

One of the critical issues facing the justice system is that of reparation for the victims of the crime  
of displacement and their relatives, in particular the restitution of stolen land. The properties received 
by the Fund for the Reparation to Victims (Fondo de Reparaciones para las Víctimas)18 represent a value 
of 36,000 million pesos (equivalent to US $2 million).19 In the case of the massacre of Manpuján (in 
which homicides and internal displacement were committed), with 1,994 victims accredited in the 
proceedings of the Justice and Peace Jurisdiction, the Chamber of Justice and Peace of the Superior 
Tribunal of the Judicial District of Bogotá pointed out that the financial reparation reaches 133,000 
million pesos (equivalent to US $7.4 million) in this case alone.20 The chamber observed that the 
Manpuján case represents around 0.39 percent of the cases registered by the National Unit for Justice 
and Peace of the Office of the Attorney General (Unidad Nacional de Justicia y Paz de la Fiscalía General 
de la Nación) and 0.49 percent of the victims accredited in the “Justice and Peace” proceedings.21 

The National Legal Framework

While internal displacement has been widespread for several decades in Colombia, it was only in 
1994 that the country ratified the Protocol Additional to the Geneva Conventions of 12 August 1949, 
and Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II),22 which 
bans illegal forced internal displacement,23 and it was not until 2000 that the crime of illegal forced 
displacement was incorporated into national legislation.

The Definition of the Crime of Forced Displacement

The crime of forced displacement was incorporated into Colombia’s national legislation through 
Law 589 on July 6, 2000,24 along with the crimes of torture, enforced disappearance, and genocide, 
as well as rules governing criminal responsibility for these crimes. The new Criminal Code was then 
adopted by Law 599 on July 24. In article 180, the new Criminal Code incorporated the definition 
of the crime of Law 589—under the name of “forced displacement” (Desplazamiento forzado)25—and, 
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in addition, established in article 159 a new crime: “Deportation, expulsion, transfer or displacement 
of civilians” (Deportación, expulsión, traslado o desplazamiento forzado de población civil).26 While the 
crime identified in article 159 is integrated into Section II of the Criminal Code on “crimes against 
persons and objects by the International Humanitarian Law,” the crime of “forced displacement” of 
article 180 is part of Section III on “crimes against individual liberty and other guarantees.” 

The Colombian Supreme Court of Justice has characterized the crime of internal displacement as a 
continuing or permanent crime.27 The court has considered displacement committed by paramilitary 
groups to be a crime against humanity in some cases28 and a war crime in others. In a recent judgment 
against a demobilized paramilitary commander, the Chamber of Justice and Peace of the Superior 
Tribunal of the Judicial District of Bogotá, taking into account the links between several crimes  
committed by the paramilitary group and the internal armed conflict, considered the crime of internal 
displacement to qualify as a war crime.29 In a few cases, the Supreme Court of Justice has considered 
the crime of internal displacement to be part of the offense of criminal conspiracy with paramilitary 
groups (concierto para delinquir).30 

Both articles of the new Criminal Code—159 and 180—embrace the criminal phenomenon of 
internal displacement and incorporate the elements of this crime stipulated by international law.31 
However, several Colombian rules governing the legal regime of this crime are not in conformity with 
international law and standards. Indeed, unlike the regulation on the crimes of torture, enforced 
disappearances, and genocide,32 and in contradiction of international law,33 Colombian legislation 
does not exclude the defense of due obedience as grounds for exoneration of criminal responsibility 
or as justification for the crime of illegal forced internal displacement.34 Also, unlike the rule in  
international law regarding the non-applicability of statutory limitation to war crimes and crimes 
against humanity, Colombian legislation stipulates a 30-year term before the statutory limitation 
can be applied to the crime of forced displacement.35 Another gap in Colombian criminal legislation 
is the absence of rules regarding the criminal liability of hierarchical superiors, in application of the 
well-recognized principle of the responsibility of negligent commanders, which is in turn an application 
of the principle of responsibility of the chain of command or responsible authority.36

The Retroactive Application of National Law

Given the fact that the majority of crimes of internal displacement were committed before 2000, when 
criminal legislation on forced displacement was first adopted, the potential retroactive application 
of Law 589 and the new Criminal Code was subject to debate in the country’s judicial fora. This 
debate is not restricted to the crime of internal displacement, as it also concerns the crimes of torture 
and forced disappearance, as well as crimes against humanity and war crimes more broadly. In line 
with international law,37 the Supreme Court of Justice has determined that the absence of national 
legislation defining the crime of internal displacement at the moment of its commission is not a 
legal obstacle to retroactively applying the law. The court reasoned that this crime was covered by 
the international law that was incorporated into national law through article 93 of the Colombian 
Constitution.38 The Chamber of Justice and Peace of the Superior Tribunal of the Judicial District of 
Bogotá has adopted the same position, making reference to Protocol II of the Geneva Convention 
and the Rome Statute.39
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Judicial Fora and Criminal Proceedings

The Ordinary Judicial System

Since Law 589 was passed in 2000, competence for the crime of forced displacement has lain with 
the ordinary criminal jurisdiction,40 and investigation of the crime is the responsibility of the National 
Unit on Human Rights and International Humanitarian Law (Unidad Nacional de Derechos Humanos 
y Derecho Internacional Humanitario) of the Office of the Attorney General (Fiscalía General de la 
Nación). Regarding criminal proceedings, two different Codes of Criminal Proceedings (Código de 
Procedimiento Penal) may be applied, depending on the date of the commission of the crime. Indeed, 
since January 1, 2005, two bodies of legal dispositions apply: the “old” Code of Criminal Proceedings 
(Law 600 of 2000) for crimes committed before January 1, 2005, and the “new” Code of Criminal 
Proceedings (Law 906 of 2004) for crimes committed after that date.41 The adoption of the new code 
was a result of a modification of the Colombian Constitution in 2002,42 which introduced the 
accusatory criminal system. The two codes have several differences, especially regarding the legal 
procedural status of the victims and their relatives in criminal proceedings. Indeed, the “new” code 
suppressed the procedural figure of “parte civil,” providing standing for the victims and their relatives 
in the criminal proceedings, and established the figure of “representation of the victims,” whose  
participation in the criminal proceedings is limited to obtaining financial compensation.43 The  
existence of two sets of rules governing the criminal proceedings, and in particular their variation  
regarding the participation of victims and their relatives, has created a discriminatory regime  
concerning the right to an effective remedy, which is incompatible with the right to equal protection 
under the law and the courts.44

Ten years after the incorporation of the crime of illegal forced internal displacement, a National  
Unit of Prosecutors for Crimes of Forced Disappearance and Forced Displacement (Unidad Nacional 
de Desaparición Forzada y Desplazamiento Forzado) was created by the Office of the Attorney General 
under Resolution 2596 on November 3, 2010. Resolution 2982, on December 16, 2010, then  
transferred more than 66,000 criminal investigations for cases of enforced disappearances and illegal 
forced internal displacement from regional offices and special units of the national Office of the  
Attorney General—such as the National Unit of Justice and Peace and the National Unit of Human 
Rights and International Humanitarian Law—to this new, specialized national unit of public  
prosecutors. Set up in the first months of 2011, the unit is composed of 23 public prosecutors and has 
jurisdiction to investigate crimes of both forced disappearance and forced displacement throughout 
the country. Four of the prosecutors of this special unit—including the head prosecutor—are based 
in Bogotá. The other 19 are located in 12 cities45 in 11 of Colombia’s 32 provinces. To conduct 
investigations throughout the country, the unit receives support from investigators of the Technical 
Body for Criminal Investigations of the Attorney General’s Office (Cuerpo Técnico de Investigaciones), 
with seven investigators per public prosecutor, as well as 160 police officers of the Intelligence and 
Investigations Services of the National Police. 

The “Justice and Peace” System

In 2005, as a result of negotiations with the paramilitary groups of the United Self-Defence Forces 
of Colombia (Autodefensas Unidas de Colombia—AUC), as part of the Agreement of Santa Fe de 
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Ralito46 (signed by the paramilitary leaders and the government on July 15, 2003), and at the initiative 
of the executive power, the Colombian Congress passed Law 975, also known as the “Justice and 
Peace Law.” The law was presented as a “transitional justice system” by the government, in a country 
where internal conflict persists and where none of the typical measures of transitional justice, such as 
vetting processes, had been adopted.

Precedents

Prior to the adoption of the Justice and Peace Law and the signing of the Agreement of Santa Fe 
de Ralito, the government had promulgated Decree 128 on January 22, 2003, granting legal and 
economic benefits to members of armed groups who had demobilized47 and immunity for those who 
had not previously been indicted for or convicted of gross human rights violations (such as massacres, 
homicides, forced disappearances, or torture), crimes against humanity, and war crimes.48 Indeed, 
article 21 excludes from these benefits those “who are being processed or have been condemned for 
crimes which according to the Constitution, the law or international treaties signed and ratified by 
Colombia cannot receive such benefits.” Three laws exclude certain crimes from amnesty: kidnapping 
(Law 14 of 1993); torture, forced disappearance, internal displacement, and genocide (Law 589 of 
2000); and “atrocious acts of ferocity or barbarism, terrorism, kidnapping, genocide, and murder 
committed outside combat” (Law 782 of 2002).

Article 21 of Decree 128 implies, contrario sensu, that those who had not previously been indicted or 
convicted have a right to these legal benefits, even though they may have committed or participated 
in gross human rights violations, crimes against humanity, or war crimes. In fact, the majority of the 
members of paramilitary groups have never been identified and investigated—and few have been 
indicted or convicted—by the Office of the Attorney General and the judicial authorities. Moreover, 
the restrictive clause of article 21 has not been correctly applied by the Attorney General’s Office. 
Thus, for example, in December 2004, the prosecutor general challenged 163 decisions to proceed, 
which had been ordered by the attorney general under Decree 128, where members of the paramilitary 
group “Bloque Cacique Nutibara” were clearly involved in serious crimes, such as massacres, forced 
disappearance, and internal displacement.49 

According to the Colombian Ministry of Defense, on April 1, 2005, 6,409 paramilitaries were  
demobilized and received legal benefits under Decree 128.50 However, a member of the Office of  
the President of the Republic referred to 12,000 members of paramilitary groups demobilized as of  
January 2005, of whom 1,500 had records with the Justice Department and 11,500 had benefited 
from the measures of Decree 128.51 According to the Colombian Commission of Jurists, out of the 
31,671 demobilized paramilitaries reported by the national government at the end of 2009, only 
3,635 were prosecuted under the “Justice and Peace Jurisdiction,” and the remaining 28,036  
benefited from the de facto amnesty granted by Decree 128.52 

Not only were the announced official objectives of Decree 128—demobilization of the paramilitary 
groups—not adequately recorded, but paramilitary groups have continued their criminal actions 
against civilian population. According to the Colombian Commission of Jurists, “more than one 
million persons were displaced between July 2002 and December 2005”53 in incidents occurring 
throughout 87 percent of the national territory.
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The above chart shows the territorial presence of paramilitary groups in the departments of Colombia, 
from 2001–2002 and 2007–2008. Source: Colombian Commission of Jurists, Colombia: La metáfora 
del desmantelamiento de los grupos paramilitares: Segundo informe sobre la aplicación de la ley 975 de 
2005, Bogotá, 2010, 36.

The “Justice and Peace Law”

The “Justice and Peace Law” establishes judicial benefits and special proceedings, as well as a specialized 
jurisdiction—called the “Justice and Peace Jurisdiction”—for members of the paramilitary or guerrilla 
groups who, individually or collectively, demobilize and confess their committed crimes. These judicial 
benefits also apply to those demobilized armed actors who were previously convicted. The benefits 
consist of the suspension of the penalties of imprisonment established by the Criminal Code and its 
substitution by an “alternative penalty” of imprisonment between five and eight years,54 independent 
of the kind and number of crimes committed. In contrast with this alternative penalty, criminal  
legislation establishes a penalty of imprisonment of 10 to 20 years for the crime of “deportation,  
expulsion, transfer or displacement of civilians” (article 159 of the Criminal Code) and six to 12 years 
for the crime of internal displacement (article 180 of the Criminal Code).55 Following completion 
of the alternative penalty, the offender is on “probation” for a period equal to half of the alternative 
penalty and must appear before the judicial authorities.

The “Justice and Peace Jurisdiction” was integrated into the Chamber of Justice and Peace of the 
Superior Tribunal of the Judicial District of Bogotá—called the “Justice and Peace Tribunal” and 

BOX 2:  PARAMIL ITARY PRESENCE IN COLOMBIA (BY PROVINCE) ,  2001–2008
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composed of three judges—and the National Unit of Justice and Peace of the Office of the Attorney 
General, which is in charge of investigations. In 2011, three more Justice and Peace Chambers were 
set up in the tribunals of the judicial districts of Medellín (province of Antioquia), Barranquilla 
(province of Atlantico), and Bucaramanga (province of Santander). 

The “Justice and Peace Law” applies only to demobilized members of paramilitary and guerrilla groups. 
Active members of paramilitary or guerrilla groups as well as members of the army, police, and other 
state agents and private individuals are excluded from the application of this law and the scope of 
competence of the “Justice and Peace Jurisdiction.” When such individuals appear to be involved in 
crimes within their competence, public prosecutors of the National Unit of Justice and Peace and the
“Justice and Peace Tribunal” have the duty to refer these to the ordinary criminal jurisdiction. However, 
in practice, in the last five years, a very limited number of cases of state agents and private individuals 
have been sent by the “Justice and Peace Jurisdiction” to the ordinary criminal jurisdiction,56 despite 
evidence against and confessions from a significant number of members of the army and national 
police. It is important to note here that, even if the “Justice and Peace Jurisdiction” has attracted 
immense financial resources both from the national public treasury and international cooperation 
(to the detriment of the ordinary criminal jurisdiction), it is estimated that Law 975 is applied only 
“residually to 6.4 % of the ‘demobilized’ (those who are not beneficiaries of the Decree 128/2003).”57

The “Justice and Peace proceedings” established by Law 975 have undergone several modifications as 
a result of rulings of the Constitutional Court,58 interpretations by the Supreme Court of Justice, and 
prolific regulation by the executive power.59 As was pointed out by the Supreme Court of Justice, the 
proceedings have two stages: administrative and judicial. At the administrative stage, the government 
prepares lists of the demobilized paramilitaries and guerrillas who have applied for the benefits of 
Law 975 and are called “applicants” (postulados). These lists of applicants are sent to the Office of the 
Attorney General, which initiates the judicial proceedings. The National Unit of Justice and Peace 
proceeds to verify if each applicant meets the conditions established by Law 975 to be “eligible” (elegible), 
and then to receive his or her “voluntary statement” (versión libre), which must be a confession of his 
or her crimes as well as other crimes committed of which he or she has knowledge. To receive voluntary 
statements, the public prosecutors of the Office of the Attorney General have initially used a model 
questionnaire. The IACHR has stated its view that “given the characteristics and the formats used in 
the questionnaire, the taking of statements was a purely formal procedure.”60

Following this procedure, the public prosecutors bring an indictment or charges (imputación) in a 
hearing before a judge (audiencia de fomulación de imputación), in which the provisional detention of 
the applicant can be ordered as well as the adoption of provisional seizures of assets (bienes) in order 
to provide reparation. After this first hearing and basic investigative activities to verify the commission 
of the crimes confessed, a second hearing of indictment or formalization of criminal charges (audiencia 
de formalización de cargos) takes place. During this hearing, the applicant can accept the criminal 
charges, or, if they do not, the case is sent to the ordinary criminal jurisdiction. Finally, a hearing of 
judgment takes place. In the hearing of indictment or formalization of criminal charges, at the request 
of either the public prosecutor (Procuraduría General de la Nación) or the victim, an incident of  
reparation can be opened by decision of the Justice and Peace Tribunal. Whether there is a settlement 
or not, compensation is decided by the tribunal’s judgment.
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The participation of victims and their relatives in the Justice and Peace proceedings is more limited than 
in ordinary criminal proceedings, and is focused on reparation.61 Victims have the right to have access, 
personally or through their attorneys, to the taking of statements, the formulation of indictments 
and charges, and other procedural steps, in the context of Law 975, relating to the events that caused 
the harm.62 However, victims and their relatives do not have the opportunity to ask questions at the 
first stage of the voluntary statement. This is available only in the second hearing, and through an 
indirect mechanism: the public prosecutor, who has discretionary power to transmit to the applicant 
questions from the victims that he or she deems pertinent. In this regard, as has been pointed out by 
the IACHR: “the victims and their representatives have no possibility to raise new questions, to seek 
clarifications for further details, or to cross-examine. This indirect mechanism severely restricts the 
possibility of the victim to use questioning as a suitable means of obtaining the truth of the facts.”63

In theory, the judicial proceedings of Justice and Peace law should take less than a few months. But, 
in reality, they last for several years. Indeed, since this jurisdiction was created, only three judgments 
have been delivered. The Office in Colombia of the UN High Commissioner for Human Rights 
(OC-HCHR) has pointed out that, “despite the fact that Act No. 975 refers to the right to truth, 
justice and reparation for victims, its provisions do not expressly stipulate that non-observance of 
these principles precludes the granting of benefits. The absence of incentives to confess and to  
establish the truth raises serious problems. For this reason, the prospects for victims are uncertain.  
If the truth is not established, justice cannot be done and adequate reparation cannot be provided; 
nor can the paramilitary groups be effectively dismantled.”64

Investigating the Crime of Internal Displacement

The Office of the Attorney General, with its different national units and public prosecutors, has  
not developed a special methodology for investigating the crime of internal displacement. Because  
displacement is generally committed jointly or in connection with other crimes—such as massacres, 
extrajudicial executions, enforced disappearances, and so on—the investigating authorities and 
prosecutors tend to focus their efforts on those other crimes. Too frequently, displacement is assumed 
simply to be a consequence of them. Under the “Justice and Peace Jurisdiction,” investigations are 
oriented more toward verifying whether the crimes confessed by the applicant have in fact taken 
place and whether the demobilized applicant has participated in them than toward establishing all 
aspects of the commission of the crime, which include, among other things, the motivations of the 
perpetrators and the other participants and accomplices.

As a result, authorities do not investigate the criminal responsibility of those who, from a military 
command position, have actively participated in or ordered these crimes as part of a military strategy. 
Nor do they investigate all those involved in the crimes, including the economic actors who are 
behind them when committed for the purpose of stripping land. The lack of investigation of the 
crime of internal displacement (as an autonomous crime) has been underlined by the Supreme Court 
of Justice,65 the Constitutional Court,66 and the OC-HCHR.67 In its 2008 report on Colombia, the 
OC-HCHR pointed out that “cases of forced displacement . . . have not been properly investigated, 
and very few perpetrators have been convicted and reparation has been granted in very few cases.”68 
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Since 2000, the Constitutional Court has repeatedly requested that the Office of the Attorney  
General design and adopt a methodology for investigation of the crime of internal displacement, 
independent of any other crimes it was committed in connection with.69 However, in 2009, the  
Office of the Attorney General declared that it was indeed working on the design of a variety of such 
methodologies.70 The same year, the Office of the Attorney General announced, as a fulfillment of 
the Constitutional Court’s requests,71 the adoption of Memorandum 35 of April 28, 2009, which 
laid out the elements of such a methodology. However, in August 2010, in response to the right of 
petition presented by the Colombian Commission of Jurists, the Office of the Attorney General 
did not submit this memorandum, nor did it explain the status of its implementation or any results 
achieved through this investigative strategy.72

The difficulties of investigating the crime of internal displacement are exacerbated by the interventions 
of multiple investigating authorities and two criminal jurisdictions (the ordinary jurisdiction and the 
“Justice and Peace Jurisdiction”). Indeed, in practice, a crime of displacement could be investigated 
simultaneously by the National Unit on Human Rights and International Humanitarian Law, the 
National Unit of Justice and Peace, and, now, the National Unit of Prosecutors against Crimes of 
Forced Disappearance and Forced Displacement. This fragmentation of criminal investigation  
undermines the possibility of comprehensively investigating the crime (including all of its circumstances, 
reasons, and motivations, as well as all perpetrators and accomplices)—and therefore opens new  
legal avenues to impunity. 

In addition, the persistence of the internal armed conflict and the continued operation of paramilitary 
groups constitute tremendous obstacles to effective investigations. As noted above, internally displaced 
people have been killed, and many have been displaced again for reclaiming their stolen lands or for 
testifying in judicial proceedings against paramilitary members, military actors, and private individuals 
involved in crimes of displacement. The protection of witnesses and victims by the Office of the  
Attorney General provides a temporary solution in the form of temporary relocation to other regions 
of the country. However, several relocated people have been found in their new places of refuge and 
killed, as with the recent cases of Oscar Maussa Bolívar (killed on November 24, 2010) and  
David de Jesús Goez (killed on March 23, 2011).

The Issue of Reparation

The issue of reparation for victims of the crime of internal displacement—particularly in terms of  
the restitution of stolen land—is closely linked to the issue of investigation. In addition to the 
limited resources available for reparation, the absence of a criminal policy to investigate the crime 
of displacement has created tremendous obstacles to the restitution of land to victims. It has, in this 
way, facilitated the legalization of the dispossessions. 

In the majority of cases of land dispossession, the perpetrators have used legal mechanisms to cover 
up their crimes and to obstruct restitution.73 One mechanism frequently used is successive purchase—
the sale of land in order to hide the links between those who physically stole it and those who appear 
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to end up with it. Another legal mechanism, when peasants have received public lands from the state 
(Tierras baldías) through land reform legislation, has been the revocation of the allocation of land 
because of its abandonment (due to displacement) and its allocation to third parties. In several cases, 
victims’ lawyers have discovered that the current landowners were closely linked with the paramilitary 
groups that displaced the peasants from their lands. They have also found the current landowners to be 
“figureheads” or “straw men” (testaferros) working for the perpetrators. This is not a new phenomenon, 
and national legislation provides some legal avenues to invalidate the domain (extinción de dominio) 
of landowners in cases of illicit enrichment (enriquecimiento ilícito).74 Both the “Justice and Peace 
Law”75 and ordinary criminal proceedings allow for the invalidation of domain by judges at the  
moment that they deliver their judgments. However, these proceedings are judicial, requiring judicial 
investigations into the origins of the acquisition of the land. 

Past experience reveals the legal and investigative difficulties faced in establishing the illegal  
provenance of the acquisition of lands and objects in judicial proceedings of extinction of domain.  
In 2005, in the context of dispossession of land by paramilitary groups in conjunction with drug 
traffickers (called “counteragrarian reform”), the comptroller general of the republic (Contraloría 
General de la República) highlighted that extinction of domain was only declared for 5 percent of 
dispossessed land, in particular because of difficulties related to dummy operations through  
figureheads.76 Certainly, over the last several years, amendments have been introduced to these  
proceedings to make them more effective. Nevertheless, the issue of investigations remains critical.

Conclusion

The record of convictions of the Colombian criminal justice system in cases of displacement is very 
poor. Indeed, the Superior Council of the Judicature (Consejo Superior de la Judicatura) has registered 
41 criminal proceedings concerning the crime of forced displacement in the ordinary judicial 
system. Thirteen of these had judgments: nine individuals were convicted and three were absolved.77 
All of these cases involved members of paramilitary groups. According to the Office of the Attorney 
General, the National Unit of Justice and Peace had opened 64,844 investigations for the crime of 
collective forced displacement of communities by December 2010.78 And according to the National 
Unit of Justice and Peace, by April 2011 only three applicants (demobilized paramilitaries) had been 
sentenced by the “Justice and Peace Jurisdiction.”79

This paper has provided an overview of the crime of displacement in Colombia and attempted to 
explain some of the obstacles to prosecuting that crime. It examined the legal framework within 
which crimes of displacement can be prosecuted, including both the ordinary criminal jurisdiction 
and the “Justice and Peace Jurisdiction,” and considered the challenges faced by such efforts. Too 
often, I have argued, displacement is considered an indirect consequence of armed conflict or only 
in connection with other crimes, and not as an autonomous crime. The effects of the lack of effective 
judicial investigations into crimes of displacement extend beyond the impunity for the various  
actors implicated in these crimes, hindering efforts to provide reparation to victims as well. 
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