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Local land use regulations help define the character of cities, towns, counties, and entire
regions. Zoning, comprehensive plans, infrastructure control, urban containment, build-
ing moratoriums, and permit caps can drive development outward, promote density, or
something in between. They can also directly affect the composition of inhabitants by
facilitating rental properties and low-income residents, especially when these regulations
are coupled with programs to promote housing affordability. This comprehensive survey
of local land use regulations finds a wide variety of regulatory regimes, classifying them in
four broad typologies, across the nation’s 50 largest metropolitan areas. They range from
exclusionary and restrictive to innovative and accommodating. These produce a variety of
effects on metropolitan growth and density, and on the opportunities afforded to the resi-
dents that live there.

l. Introduction

key component of the struggle for prosperity in American metropolitan areas is devel-
opment patterns, which define everything from density to the socioeconomic make up
of residents. Development patterns are partly a consequence of decisions by local gov-
ernments—often with very little coordination, oversight, or even guidance from state
or regional entities—about the physical character of new growth. Among the most important of
these decisions is how to regulate land; a prerogative that local governments guard jealously.
Land use regulations contribute to many metropolitan problems. Economists attribute high
housing costs in part to regulations that restrict supply and increase the quality of housing and
neighborhoods, especially on the nation’s coasts. Advocates for low-income families blame cer-
tain types of zoning for the lack of housing opportunities in suburban areas. Environmental
advocates contend that low density zoning exacerbates urban sprawl and thereby aggravates
habitat loss and the degradation of air and water quality. And planners have found that some
land use regulations displace development, leading to excessive land consumption and
increased driving times.
Yet land use regulations related to housing also hold out the promise of benefits. Indeed,
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their origin is rooted in that very promise. In theory, they can offer an efficient mechanism both
to limit exposure to “externalities,” that is, negative effects of development on neighboring prop-
erties, and to reduce those externalities in the first place. To the jurisdictions that use them, of
course, regulations allow residents to reduce competition for public services, balance the
budget, and protect valued open space, thereby raising property values and wealth for property
owners. Land use regulations can also promote beneficial development patterns that would not
appear in their absence, shaping land markets to encourage high densities, mixed uses, and
transit oriented developments that the market currently fails to provide in sufficient quantities.

However, despite their fundamental importance, too little is known about the current land-
scape of housing regulation in the United States.

The absence of a detailed national database on land use regulations has made it difficult to
begin a comprehensive look at their costs and benefits. The headlines and popular attention
tend to concentrate on non-regulatory programs—bond issues and land trusts—to secure open
space. Academic inquiry is focused on a few tools, such as urban containment, impact fees, and
building permit caps. Research in general has been hindered by a lack of systematic data that
permit a comprehensive assessment of regulation on the ground.

For a more comprehensive view of the conditions under which most housing is now built in
the United States, we surveyed local governments in the 50 largest metropolitan areas to learn
how they regulate land use and promote housing affordability. Over 160 million residents—57
percent of the population in the United States—live in these 50 metropolitan areas, and they
account for about 300,000 square miles of land.

This study reports on the results of the survey (conducted in 2003) in which over 1,800
cities, townships, and counties responded to questions about land use regulations that affect
housing. Their responses allow us to reach conclusions about the nature of land use regulation
at the metropolitan level, where local land use regulations combine to produce sometimes unex-
pected regional results.

In short, this research finds that basic land use regulations like zoning and comprehensive
planning continue to be employed in metropolitan jurisdictions all across the nation. Other
tools associated with land use reforms——such as growth management and infrastructure regu-
lation——are still uncommon. However, this picture varies considerably throughout the nation.
Metropolitan areas in the Northeast and Midwest tend to use regulations to exclude most types
of growth, while those in the West employ regulations that accommodate and manage growth.
Possibly as a result, places with traditional land use regulations have lower densities and fewer
housing opportunities for low income and minority residents than those that have embraced a
new paradigm for regulating growth and development.

1. Background

side from the broad Constitutional parameters of the Takings Clause, land use regu-
lation in the United States is a decidedly local affair. Because the U.S. Constitution
says little about land use—or local governments, for that matter—the issue remains
in the hands of state constitutions, legislatures, and courts. State governments, in
turn, have historically delegated decisions about land use to local governments—cities, villages,
townships, counties—and have only recently and incompletely begun to embrace the coordina-
tion of local plans with one another and with state or regional goals. And even though there is a
surprisingly standard template for suburban land use planning, very surely there are multiple
local approaches.
This section discusses the evolution of land use regulation in the U.S. and briefly summarizes
the research on the impacts of these regulations.

A. Basic government regulation: Zoning and planning
The most common form of local land use regulation in this nation is zoning. Simply put, zoning
entails separating the land in a particular area into sections, or zones, with different rules gov-
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erning the activities on that land. American voters, land developers, and Realtors have long sup-
ported zoning for its ability to stabilize property values and protect single-family homes. But
while there is a perception that these regulations maximize home values, they can also impose a
range of social costs such as exclusion of low- and moderate-income residents, traffic conges-
tion, and metropolitan decentralization. These costs are often not recognized.?

The earliest use of zoning-like controls responded to concerns over public health. Land use
restrictions had been practiced as early as the late 1800s as a means of confining “nuisance”
uses to certain areas of a city. But very early on, zoning also emerged as a mechanism to sepa-
rate people by race. And although the U.S. Supreme Court ruled racial zoning unconstitutional
in 1917, municipalities continued to adopt and enforce racial zoning ordinances for years after-
ward.? Zoning has been much more durable as a tool to separate people by class, especially by
controlling the location of multi-family housing.*

Since 1926 the Court has consistently upheld zoning and other land use controls not only for
their ability to prevent nuisances but also because they are rationally related to public health,
safety and welfare.® Zoning has been Americans’ favored land use control ever since. In some
cases, zoning has evolved away from its early 20th century roots as a rigid system that separates
uses and focuses on single lots, toward a more flexible system allowing discretion, mixing of
uses, and a focus on larger land areas.

Comprehensive planning, on the other hand, has historically received much less enthusiastic
support than zoning. A comprehensive plan is largely a policy statement of the future land use
and development goals of a particular jurisdiction. Also known as a master plan or general land
use plan, it serves primarily to mitigate conflicts between different land uses. But it also func-
tions to coordinate such related issues as transportation, economic development, housing,
parks, and recreation.

Local governments began to adopt comprehensive plans at a rapid rate after Congress passed
the Housing Act of 1954. That law required local governments to adopt a long range general
plan before they could qualify for urban renewal, housing, and other grants. In fact, many com-
munities adopted their first comprehensive plan as a result of the Housing Act.® In many states,
planning requirements differ little from those in effect when the 1956 law passed; as a conse-
quence, many local plans still in use today look a lot like those first plans.

Starting in the late 1960s, however, some state governments began requiring local govern-
ments to plan. California required local governments to adopt general plans starting in 1971,
and soon thereafter required them to bring their zoning ordinances into conformity with their
plans. In 1973, Oregon adopted state-wide growth management legislation requiring local
governments to adopt comprehensive plans that were consistent with a series of state goals.
Florida adopted a comprehensive program of “critical area” protection review, also requiring
local governments to plan for the first time.

In the mid- to late 1980s, another wave of states—Washington, New Jersey, Vermont, Rhode
Island, Georgia, and Maine—passed legislation requiring or giving stronger incentives for local
planning to better manage growth, consistent with state goals. Florida made further changes to
its planning system, intensifying state review of local plans. Tennessee and Delaware also added
growth management features to their planning legislation in the 1990s in response to pressures
created by rapid suburban development.

The best known recent example of legislation embracing these principles is Maryland’s plan-
ning reform of the mid-1990s. Its key provision for land use planning and regulation (almost all
of which is carried out at the county level) provides that local governments will designate “prior-
ity funding areas” in which new growth is slated to occur and that the state will invest in major
infrastructure only in those areas.’

These efforts are referred to broadly as “growth management,” a term used to describe the
deliberate and integrated use of the planning, regulatory, and fiscal authority of state and local
governments to influence the pattern of growth and development in order to meet projected
needs. This definition includes such tools as comprehensive planning and zoning, but also
development fees, infrastructure investments, and other policy instruments like containment
that significantly influence the development of land and the construction of housing. Growth
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management is often distinguished from “growth control.” Where growth management accom-
modates projected development in a manner that achieves broad public goals, growth controls
limit or ration development. Typical growth control tools are moratoria, permitting caps, devel-
opment quotas, and the like, as discussed below.® This distinction is an important consideration
in our analysis.

B. Regulating the pace, location, and extent of development

In some states the regulatory toolbox now goes far beyond zoning to a family of tools intended
to influence the pace, location, and ultimate extent of development.® One of the most signifi-
cant local land use innovations in the last 30 years has been in the anticipation and
incorporation of the impacts of growth on local infrastructure and environmental systems, at
the scale of both individual developments (subdivisions and site plans) and larger areas (neigh-
borhood plans and comprehensive plans). Local governments now use a variety of
supplementary tools for these purposes. They impose impact fees on building permits as pro-
rata shares of capital costs for a variety of infrastructure systems; and state laws have evolved to
regulate the scope and permissibility of fees. The principle of “concurrency,” often adopted
through adequate public facilities ordinances, requires local governments to monitor the impact
of development as it occurs. If a development proposal threatens to increase volumes served by
certain infrastructure in such a way that it would threaten locally acceptable levels of service,
then the applicant may be denied permission to build.*

As an alternative (and sometimes a supplement) to measures that match infrastructure to
growth, there are tools that control or stop growth altogether. This is done sometimes so new
development does not exceed infrastructure capacity, and sometimes simply so that growth does
not seem “too fast.” Systems rationing annual building permit issuance debuted in the early
1970s in Petaluma, CA and Boca Raton, FL. Both of these places had been swept by waves of
growth emanating from the centers of their metropolitan areas.™ In early years, these controls
were adopted exclusively to limit new residential construction. But more recently, several juris-
dictions (including San Francisco and Seattle) have also placed annual caps on office
construction.

Various studies suggest that as local governments have invented new growth control instru-
ments, they have also modified their use of older standard tools in attempts to influence
development outcomes. Local governments can reduce permitted density and height (“down-
zone”) or designate less land than the market would demand for residential development,
and they can “gold plate” subdivision requirements and so reduce their attractiveness for
low-cost housing. They can also increase the amount of time required to process development
applications.

Growth controls have become more common in some states partly because of their access to
such direct democracy measures as the referendum. In California, citizens’ access to the ballot
initiative has heightened public awareness of the possibility of controlling growth. Although
only about 15 percent of the California growth measures in effect in 1988 were adopted by
voter initiative, the availability of the initiative and the example the successful initiatives set
may well have influenced city council members’ land use decisions. Colorado residents also
have access to the ballot for growth measures.*

A final trend in local planning and regulation, urban containment, responds to concerns
about both open space and infrastructure capacity.** Oregon, Washington, and Tennessee all
have state growth management programs that require various forms of urban containment.
Containment can take a “loose” form, carried out through phasing systems that manage the
spread of development without imposing an outer boundary; it can also be a result of perma-
nent greenbelts or semi-permanent urban limit lines. To carry out these policies that shape the
urban edge, local governments establish regulations to limit the extension of infrastructure;
purchase or rezone land beyond the proposed edge of development; and create incentives using
regulations and public investment to spur development in designated areas.
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C. Local housing programs: Counterpoint to growth management

Until about 1970, affordable housing had been primarily a responsibility of either the federal
government (through the construction of public housing) or a matter for resolution by the pri-
vate sector (through the “filtering” of old housing units to lower-income households). But in the
1970s, affordability problems began to spike faster than either filtering or federal programs—
even new programs like federally subsidized but privately built housing—could address them.
Moreover, the urban uprisings of the 1960s convinced policymakers, planners, and judges that
regions could not thrive if they relied on their older central cities to accommodate most of their
low-income residents.

On both coasts, new local housing measures arose in the 1970s in response to both state and
federal mandates and innovation by local officials and residents who wanted their communities
to have a balanced supply of housing. After 1980, when the federal government effectively with-
drew from funding new public housing, local governments increasingly supported both
regulatory programs and spending for affordable housing.

A first key policy innovation involves the use of local land use regulations to induce or
require the production of affordable housing units. Such strategies are most common in states
whose legislatures or courts have imposed it or made it available to builders as a remedy to local
exclusionary practices—most notably Massachusetts, Connecticut, and New Jersey. In these
states, builders who want to provide affordable housing can ask higher authorities to override
restrictive zoning provisions in jurisdictions that have done too little to accommodate a share of
affordable housing in the past. Local governments offer a wide array of regulatory incentives in
exchange for commitments to affordability, the most common of which are density bonuses,
reduced impact fees, expedited permitting, and flexible development and subdivision stan-
dards."

A second innovation, again often sparked at least as much by state requirements and induce-
ments as by local initiative, has been increased local spending on affordable housing. Local
governments have greatly expanded their capacity to subsidize affordable housing construction
partly because of the creation of federal programs including 1974’s Community Development
Block Grant and 1990's HOME Investment Partnerships Program. In the last 25 years, New
York City has spent billions of its own general revenue funds to support affordable housing.
Other jurisdictions have tapped special sources of revenue for housing. California, for example,
requires local government redevelopment agencies to set aside 20 percent of the increased tax
increment generated by the development in their project areas for affordable housing.*

In addition, local regulatory programs generate affordable housing fees; some localities allow
developers to meet inclusionary requirements by paying an “in-lieu” fee, and others have
adopted linkage fees that require developers of commercial and office space to contribute funds
to offset the need for associated affordable housing. When local governments collect such fees,
they often use them to capitalize dedicated housing trust funds (HTFs), which can also draw on
a wide range of taxes, charges, fees, donations, and allocation of federal block grant funds.

D. Impacts of Land use Regulations

Research into the impacts of land use regulations can be separated into two main areas. First,
do they achieve their stated purposes: Do zoning ordinances make a difference in the pattern of
land uses? Do growth controls slow growth? Do urban growth boundaries affect the expansion
of urban areas? Second, do land use regulations have other “downstream” effects—whether
intentional or unintentional—on such outcomes as housing affordability, environmental quality,
infrastructure capacity, and segregation by race and income?*

Most of the purported benefits and costs of land use regulation begin from the assumption
that regulation and planning will produce a different direct outcome in land development pat-
terns than an unregulated land market. Hence the first question about land use regulation must
always be: Does it have any impact at all? This question has been pursued in research concern-
ing, for example, whether zoning “follows the market” and by studies of whether growth
controls “work.” Whether the research compares jurisdictions within the same metropolitan
area or compares metropolitan areas with one another the answer tends to be: it depends.
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If, as is often the case, local politics is dominated by development and real estate interests,
then political bodies often adopt land use regulations that support or endorse market trends
rather than affect land markets. Studies have shown that in some jurisdictions regulations have
had little visible influence on the location and amount of development or on the price of land.”

Other studies have identified places and regions where regulations have had substantial
direct effects on development patterns and land prices. Most consistently, building permit caps
and extensive low density zoning appear to associate with slower growth, less housing provision,
and, at the regional level, lower density land use patterns than would occur in their absence.*®
Strong regional urban containment and growth boundaries appear to have reduced sprawl in
Oregon but local, or isolated, boundaries may not have that effect more generally.” At the larger
level some research shows that states with growth management do not differ significantly from
non-growth management states.® In short, implementation matters with all these regulations,
and results vary dramatically depending on both the initial design of the regulation and its exe-
cution.

The weight of the evidence suggests that places with stricter land use regulations differ sys-
tematically from those where they are less strict. The evidence is clearest (because it has been
sought most zealously) about housing prices, which are higher in strictly regulated places. But
regulations do not just restrict supply; they also raise the quality of housing, neighborhoods,
and jurisdictions.*

However, even if regulations only raise amenity levels without restricting supply they can also
play a role in the fragmentation of space according to income and race. Research on regulation
shows that strictly regulated jurisdictions and places are more likely to be occupied by white
non-Hispanic and upper-income people and households, just as—and at least partly because—
such places also have higher housing prices.?

Only recently have studies on regulations and racial or income segregation followed the lead
of housing price research to ask whether regulated metropolitan areas are internally more inte-
grated or segregated than less regulated metropolitan areas. Evidence suggests that
metropolitan areas with urban containment programs experienced more rapid declines in black-
white segregation than those without containment, though exactly why containment associates
with declining segregation is still unclear. To the extent that containment raises densities it may
also associate indirectly with elevated segregation by income, because high-density metro areas
have been found to have more income segregation.”

The pathway from regulation to exclusion by income or race is complex. Total low density
zoning, in particular, tends to exlude black and Hispanic residents from the jurisdictions that
use it by reducing the supply of the types of housing that tend to be available for rent.* This
underscores the point that policy reform requires more precise specification of just which regu-
lations associate with income and race-based segregation. It is also necessary to learn more
about how different combinations of regulations at subregional and metropolitan levels might
produce different results for regions.

In sum, local regulations shape the built form and character of cities, towns, counties, and
entire regions. Zoning, comprehensive plans, infrastructure finance, urban containment, build-
ing moratoriums, and permit caps can foster low density development and metropolitan
decentralization or promote a more compact development pattern. They can also directly affect
the socioeconomic composition of the local populace by opening or closing doors for renters
and low-income people. Together, local land use regulations and housing programs can produce
regional equity or inequity, safeguard or undermine environmental quality and public health,
and create a more efficient or inefficient pattern of public services.
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I11. The Survey of Local Land Use Regulations

he survey that provides the basis for this analysis was sent by mail to every local gov-

ernment—incorporated municipalities, townships, or counties—in the 50 largest U.S.

metropolitan areas (according to 1999 metropolitan definitions and 2000 Census

results, based on CMSAs and MSAs) with both a 2000 population over 10,000 resi-
dents and regulatory authority on the broad array of issues covered in our survey.® The
eight-page survey was sent to the planning director of each jurisdiction where one existed. In
jurisdictions without planning directors, we addressed the survey to either another staff mem-
ber (e.g., city manager, city engineer, zoning enforcement officer) or a public official (e.g.,
mayor, planning board chair, city clerk).*

Our census of jurisdictions over 10,000 residents included 2,365 jurisdictions, 62 percent of
which responded. In 17 metropolitan areas, this census captured either fewer than 50 percent
of residents or less than 50 percent of metropolitan land area. For 15 of these metropolitan
areas, we drew a random sample of up to 50 jurisdictions under 10,000 residents. (In Buffalo
and Hartford, we surveyed all jurisdictions because each had fewer than 50 jurisdictions under
10,000 residents.) Among these 812 small jurisdictions, 47 percent responded. In total, 1,844
of the 3,177 jurisdictions—over 58 percent—responded.

The survey covers six discrete, but related areas of land use regulation: 1) zoning, 2) compre-
hensive planning, 3) containment, 4) infrastructure regulation, 5) growth control, and 6)
affordable housing programs and funding. This report is structured around those six areas.

Following are the principal questions for each area of land use regulation:

1) Zoning. First, the survey investigated whether the jurisdiction has zoning at all. If so, the
survey determined the maximum permitted residential density in the zoning ordinance in
dwellings per acre. Five density ranges corresponding to particular housing types were provided:
Fewer than four dwellings per acre (mainly low to moderate density single family housing), four
to seven per acre (high density single family housing and duplexes), seven to 14 (small multi-
family structures), 15 to 30 (garden apartments), and over 30 (larger apartment buildings).

The survey asked whether the maximum permitted density had increased since 1994 by more
than 10 percent, remained the same, or decreased more than 10 percent. It also asked whether
mobile home placement would be allowed by the zoning ordinance, either “single wide” or
“double wide” units.

Finally, to learn more about the impact of zoning on multi-family development, the survey
investigated whether the ordinance had a zoning category that would allow construction either
“by right” or by special permit of a prototype apartment development with 40 units of two story
apartments on a five acre lot. The purpose was to investigate the extent to which zoning
excludes certain development types and, by extension, the households that would hypothetically
occupy them.

2) Comprehensive planning. The survey asked whether the jurisdiction had a comprehen-
sive plan and when its land use element was last updated.

3) Containment. The local governments surveyed were asked to report on whether they used
any of a series of growth containment measures such as service areas or service boundaries,
growth areas or growth boundaries, and/or greenbelts. They were also asked what year they had
adopted these measures.

4) Infrastructure regulation. The inquiries about impact fees and adequate public facilities
ordinances included questions about whether the municipalities had either of these tools.
Regarding impact fees, the survey asked whether the fees were calculated case by case or at a flat
rate; what the flat fee was, if any; and which infrastructure systems were subject to impact fees.
It also asked which infrastructure systems were subject to adequate public facilities ordinances.”

5) Growth control. The survey asked whether the jurisdiction had a building permit cap, how
many units were allowed to be built each year, and how long the cap had been in place. It asked
whether there was a current moratorium on issuance of building permits, how long it had been
in place, and whether it covered only some or all of the jurisdiction. The distinction between
innovative and restrictive growth control measures is among the most complex in our analysis.
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6) Affordable housing. Finally, the survey asked a battery of questions about local affordable
housing programs. The first concerned regulatory approaches, such as inclusionary zoning, den-
sity bonuses, linkage fees, fast-track permitting processes, and fee waivers. Second, it asked
local governments if they directly work to create affordable housing, for example, by spending
their own funds or working with nonprofits and public housing authorities, or by setting up a
dedicated funding source (such as a trust fund) for affordable housing. Finally, it asked them to
estimate the number of assisted housing units in their jurisdictions.

Response rates varied directly with jurisdiction size; among the 259 largest jurisdictions (over
100,000 residents), 77 percent responded. Only about half (51 percent) of the 1,721 jurisdic-
tions under 20,000 residents responded, and around 65 percent of the 1,168 jurisdictions
between 20,000 and 100,000 residents responded. To enhance response rates, we followed up
with a second survey form three weeks after the first mail-out; key jurisdictions such as large
cities and counties were also contacted again by e-mail, fax, and phone to boost response rates.

Response rates varied slightly by region with the highest rates received from the West (69
percent) and the South (68 percent); slightly lower response rates were received from the Mid-
west (57 percent) and Northeast (51 percent). Response rates varied more by metropolitan
area: 100 percent of the jurisdictions in Las Vegas responded to the survey, compared with only
38 percent of surveyed jurisdictions in the New York metro area. Other high-response metro
areas include Oklahoma City and Austin (88 percent) and Denver (86 percent). Other low-
response metro areas include Louisville (43 percent), Raleigh-Durham (47 percent), and
Kansas City (48 percent).

The majority of respondents were planning staff members—65 percent. Thirty-eight percent
of all respondents hold the title of either director of planning or director of community develop-
ment. The remaining respondents included building/zoning staff (14.5 percent); engineering
staff (1.7 percent); city administrators (5.2 percent); municipal clerks/secretaries (4.3 percent);
elected officials (3.9 percent); administrative assistants (2.5 percent); and planning board chair-
persons (2.5 percent).

Once the surveys were complete and coded, estimates were constructed of the incidence of
16 key land use regulations and housing programs at the metropolitan level and stratified by
three and sometimes four dimensions. The proportion of local governments that had the regula-
tion in question was determined by jurisdictional type (incorporated, township, county), in the
same state, within the same population range (up to five population categories). Larger states
and those with significant intra-state variation (e.g., Texas, California) were also stratified
according to metropolitan areas or groups of metropolitan areas. The result was a table of pro-
portions (probabilities) that were then applied to non-respondents and non-surveyed
municipalities. For instance, if 10 of 40 small municipalities that responded to our survey in
one state had a building-permit cap, it was presumed that 25 percent of all municipalities in
that population range in that state had a cap.

This process allowed the estimation of how many and what share of jurisdictions had a par-
ticular regulation. But two other aspects of regulation also were important as indicators of
regulatory intensity in a region: the share of the 2000 population living in jurisdictions with the
regulation, and the share of the 2000 land area located in these jurisdictions. Each of these
were estimated by multiplying each jurisdiction’s probability of having a regulation by its 2000
population and land area and then summing to a total regional estimate. This yielded an esti-
mated number of people and of square miles in each metropolitan area that were subject to
each regulation, which, added to the “known” results from the survey, allowed estimation of the
share of people and land area in each metropolitan area in jurisdictions with or without each of
these 16 regulations.

Adding complexity to this process, in several states in the Midwest (Minnesota, Illinois, Wis-
consin, and Ohio) counties and townships share sovereignty over at least some land use issues
in areas outside incorporated units. For these metropolitan areas, the estimates of the share of
jurisdictions with each regulation include all the jurisdictions. The estimates of the share of
population and land area are estimated according to whether or not it had either a county-level
version of a regulation or a township-level version. (These data were collected in follow-up sur-
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Table 1. Measures used in factor analysis

Factor Measure
Zoning 1. Presence of zoning
2. Low density-only zoning
3. Zoning allowed above 30 dwellings per acre
4. Permission for the prototype high density apartment complex
Comprehensive Planning 5. Presence or absence of a comprehensive plan
Containment 6. Presence of a containment device
Infrastructure Regulation 7. Presence of adequate public facilities ordinances
8. Utilization of impact fees
Growth Control 9. Utilization of building moratoria

10. Presence of permit caps
Affordable Housing 11. Presence of a regulatory affordable housing program
12. Existence of a funding source (such as a trust fund)

veys and Internet research on county and township regulations.) Adjustments were made to
avoid double-counting the population and land area in unincorporated areas.

Since some metropolitan areas cross state lines, and since state law affects local land use reg-
ulations, separate sub-metropolitan areas were created for each state into which a metropolitan
area extended. For example, since the St. Louis MSA includes portions of Missouri and Illinois,
the region was treated as two cases.” So while the top 50 metropolitan areas are analyzed here,
there are actually 73 geographic units that are considered.

Factor analysis was used to characterize the prevalence in each metropolitan area in each of
the six areas of land use regulation mentioned above.” Between one and four survey measures
were used for each of the analyses. For each of the measures, there were three variables: the
percent of jurisdictions covered, the percent of population covered, and the percent of land area
covered. Thus the number of variables ranged between 3 for comprehensive planning and con-
tainment and 12 for zoning (Table 1).

Once the factor analysis was complete, hierarchical cluster analysis was used to gain a more
empirically based view of which metropolitan areas most resemble one another in their regula-
tory structure based on the land use tools/factors.*® Two metropolitan areas with identical factor
scores on all factors would be clustered at an early step of the hierarchical clustering process;
with each step in the process, increasingly dissimilar metropolitan areas are placed into the
cluster in which they best fit.** Often, an unusual metropolitan area can remain unmatched
while two similar clusters of cases are matched. For this analysis, the cluster analysis resulted in
12 clusters—or typologies—that identify similar approaches to residential land use regulation in
the 50 largest metropolitan areas. As mentioned, as some metropolitan areas have sub-
regions—parts of a metropolitan area in another state—the regulatory family for 62 total areas
is identified.* These 12 clusters, in turn, can be combined into four major groups based on
their similarity to one another.

In view of the evolutionary and functional relationships among the clusters and groups, we
label them as orders and families of regulatory approaches; they are somewhere in the middle of
the taxonomy of regulatory approaches: not as broad as kingdoms, phyla, or classes and more
general than only genera and species. We hope that this classification effort will be treated in
the spirit of Stephen Jay Gould’s contention: “Taxonomy ... is often undervalued as a glorified
form of filing—with each species in its prescribed place in an album; but taxonomy is a funda-
mental and dynamic science, dedicated to exploring the causes of relationships and similarities
among organisms. Classifications are theories about the basis of natural order, not dull cata-
logues compiled only to avoid chaos.”
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IV. Findings

his section reports on the results of the analysis derived from the 50 metropolitan area
survey. (A companion piece has also been developed that provides a detailed examina-
tion of the governance framework, growth trends, and regulatory environment in the
50 largest metropolitan areas analyzed here.)*

1. Basic land use regulations like zoning and comprehensive planning dominate
the regulatory landscape all across the U.S. while other tools like containment and
permit caps are far less common.

More than 91 percent of the jurisdictions in the 50 largest metropolitan areas have zoning ordi-
nances of one kind or another in place (Table 2). Only 5 percent of the metropolitan population
lives in jurisdictions without zoning, but as much as 11 percent of the land area is estimated to
be unzoned.

Almost as many jurisdictions—85 percent—have a comprehensive plan. As a result, 84 per-
cent of the population and 92 percent of the land area is subject to a plan for how the
particular jurisdiction intends to grow and develop in the future.

As discussed in the earlier section, neither of these tools—zoning or comprehensive plan-
ning—is especially innovative. Nor does their presence mean a jurisdiction will accommodate
growth. To the contrary, in nearly a quarter of the local governments the maximum permitted
residential density in the zoning ordinance is less than 4 dwellings per acre, and another 16 per-
cent restrict the maximum density to fewer than 8 dwellings per acre. Together these “low
density-only” jurisdictions account for 38 percent of the local governments in the 50 largest
metropolitan areas.

Most of the low-density-only jurisdictions—30 percent of the total—would also bar our hypo-
thetical apartment development. That is, a multi-family apartment development with 40 units
of two-story units on a five-acre lot would be illegal in these places. Further, about half the local
governments have zoning ordinances that prohibit placement of mobile homes.

Not surprisingly, low density-only jurisdictions account for a much smaller share of the met-
ropolitan population—about 12 percent—than of jurisdictions with higher densities. But low
density-only jurisdictions account for 19 percent of the metropolitan land area, and those that
exclude the hypothetical apartment development make up 16 percent. By contrast, only about
12 percent of the jurisdictions have maximum allowable densities of greater than 30 units per
acre. Yet 48 percent of the metropolitan population lives in these jurisdictions. (It should be
noted that this does not mean that over half of the population lives at such densities—only that
the jurisdictions in which they live allow such densities somewhere within the municipal
boundaries.)

The survey results also suggest that the maximum permitted density has generally remained
the same over the last ten years. Four-fifths of the jurisdictions were within 10 percent of their
1994 density in 2003. Nearly equal shares of jurisdictions have increased maximum permitted
density (9 percent) and decreased the maximum (10 percent). The jurisdictions that raised the
ceiling on density account for more residents (10 percent of the total) and land area (7 percent
of the total) than those that reduced permitted density (7 percent of the residents, 5 percent of
the land).

Apart from zoning, impact fees are the most common tool in the U.S. today for residential
land use regulation; they are imposed by 37 percent of jurisdictions containing 56 percent of
the population and 46 percent of the land area in the top 50 metropolitan areas. Adequate pub-
lic facilities ordinances (AFPOs) are less popular but still more common than most other
regulatory tools; about a fifth of jurisdictions, with 28 percent of the residents and 36 percent
of the land area, use APFOs.

Other regulatory tools are far less pervasive than zoning and comprehensive planning. For
example, despite the attention focused on urban containment programs like growth boundaries
or control measures like building caps and moratoria, this research finds that they are less com-
mon than measures linking development to infrastructure capacity. At the national level, only
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Table 2. Local Land Use Tools in the 50 Largest U.S. Metro Areas:
Share of jurisdictions, population, and land area to which they apply, 2003

Estimated percent of

Jurisdictions Population Land
Zoning
OrdinanCe N PIACE. ....c..ueieiiii et 91.5 95.3 89.3
Maximum permitted density in zoning ordinance:
A BCTE it 22.1 5.1 11.8
A—TIACTE ..ottt 16.4 6.6 7.4
B—LA/ACTE ...ttt 21.5 14.5 15.9
L15-30/8CK ....oeiiiiiiiie et 19.9 20.9 32.9
S30/ACTE ..ttt 11.6 48.2 21.3
INO ZONING ittt e e e 8.5 4.7 111
No prototype apt. permitted 9.2 15.6
No mobile homes permitted 40.9 18.0
Change in maximum permitted density of more
than 10% since 1994:
INCIEASE.....ooiiiiiii i 10.5 9.6 3
DECIEASE .....oeiiiiiiiiiii et 8.9 7.1 5.4
Comprehensive plan in Place .........coccveoiiieiiiieeiiee e 84.6 84.1 92.1
Urban containment program or POICY ........ccceeeiiuiieeiiiiieeiiieeniieeene 16.4 27.1 37.9

Infrastructure tools in place
IMPACE FEES ... . 55.6 45.6

Adequate public facilities ordinance.... 28.5 36.5
Controls on the pace of development

PeIMIT CAP ...vveeeiiie e 2.4 385 2.9

MOTatOrTUM ... 3.8 6.5 6.3
Affordable housing programs

Regulatory INCENTIVES ........ccovuiiiiiiieiiie e 22.9 57.2 29.9

Dedicated funds .........ccooveiiiiiiiiii e 14.9 51.6 33.3

an estimated 16 percent of jurisdictions have urban containment programs. However, these
jurisdictions do tend to be more populous and expansive than average, with 27 percent of the
total metropolitan population and 38 percent of the land in these metropolitan areas.

Only about 2 percent of jurisdictions, with 4 percent of the residents and 3 percent of the
land area, have permit caps. The most serious moratoria—those that apply to the entire juris-
diction and had lasted longer than 2 years by 2003—are only modestly more common, affecting
4 percent of the jurisdictions with 6 percent of the population and land area.

Finally, we estimate that about 23 percent of jurisdictions have an incentive-based affordable
housing program of some kind and that 15 percent of jurisdictions have a dedicated source of
funds for affordable housing. However, the jurisdictions that support affordable housing with
these programs and funds are the larger cities, boosting the programs’ impact. Those with regu-
latory programs account for 57 percent of the population and 30 percent of the land area, and
the ones with dedicated housing funds include 52 percent of the population and 33 percent of
the land.
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2. But the presence of these land use tools varies greatly across the country. North-
east and Midwest metropolitan areas use land use regulation to exclude while
those in the West are more accommodating, with more regulations designed to
affect the pace and shape of development.

This analysis makes clear that not all metropolitan areas use the same approach to land use reg-
ulation. And there are often wide variations within metropolitan areas when these cross state
boundaries.

However, some clear commonalities can be observed in the four large regions of the country:
the Northeast, Midwest, South, and West. The types and sizes of jurisdictions in these regions,
their governance structures, the times in which they grew and developed, their current growth
rates and pressures and their particular regional preferences and traditions, all affect the land
use tools they employ.

For example, metropolitan areas in the West clearly distinguish themselves from the rest of
the nation—the Northeast and Midwest particularly. Metropolitan areas in the West lead in
terms of percent with a comprehensive plan. They have, by far, higher densities than the other
metropolitan areas. They utilize containment, and infrastructure regulations much more fre-
quently. And they have many more programs designed to boost the supply of affordable housing.

Breaking this down by the individual land use tools clearly illustrates these differences.

Zoning. As figures 1 and 2 reveal, jurisdictions in Northeast and Midwest metropolitan areas
greatly restrict densities while those in the South and West are more much more accommodat-
ing. In almost every jurisdiction surveyed in the West, our prototypical apartment complex
would be allowed either by right or by permit.* Almost half of the jurisdictions in the Northeast
would ban it entirely.

Adding these trends up reveals a broader picture of what it means for a jurisdiction to be
“exclusionary”. For the purposes of this survey, an exclusionary jurisdiction is one that main-
tains solely low densities (no housing anywhere greater than 8 dwellings per acre) and would

Map 1. Dominance of Exclusionary Land Use,
by metropolitan area (or portion)
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Figure 1. Percent of jurisdictions with zoning ordinances
with specified maximum residential density
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Figure 2. Percent of jurisdictions that would allow a two-story,
40 unit apartment building on a five acre lot
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bar our hypothetical apartment building by right or special exception.

Map 1 clearly illustrates that when coded by the prevalence of exclusionary land use, metro-
politan areas in the Northeast dominate the landscape. The entire state of New Jersey (which is
part of two metropolitan are as: New York in the north and Philadelphia in the south) is visible
as a place with a very high incidence of exclusionary land use, along with those places in the
Hartford metropolitan area and the New Hampshire suburbs outside of Boston.

The list of the least exclusionary areas is dominated by Western metropolitan areas like
San Diego, Salt Lake City, Seattle, Phoenix, Denver, and San Francisco; as well as several in
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Map 2. Absence of Zoning, by metropolitan area (or portion)
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Florida: Miami, Tampa, and Jacksonville. In fact, no Western metropolitan area, or state share
of metropolitan area, ranked in the top three-fourths of all 73 areas considered in this survey
ranked by dominance of exclusionary land use. By contrast, no Northeastern metropolitan area
ranks in the bottom 60 percent.

Another zoning factor we examined, the absence of zoning, also breaks down sharply by
region with the Midwest leading in terms of the percent of jurisdictions (14) without zoning
codes.*® While almost no jurisdiction surveyed in the West is without zoning (Map 2). The
Northeast (4 percent) and South (7 percent) are also below the national figures.

The low figures for the South may be somewhat surprising given the dominance of Texas
metropolitan areas on the list of individual places that eschew zoning altogether. Houston is
famous for its lack of zoning, but Austin, San Antonio, and Dallas also score very high in this
regard.* San Diego, the New Hampshire exurbs of Boston, the North Carolina exurbs of Nor-
folk, and the District of Columbia rank lowest on the no zoning factor.

Comprehensive Planning. The high percentage of jurisdictions with comprehensive plans in
place is understandable since in many states, comprehensive planning is mandatory. In total, 85
percent of jurisdictions have them. (Figure 3 and Map 3). There are 32 areas in which all the
jurisdictions had comprehensive plans and another five in which comprehensive plans were
almost ubiquitous. The West leads this group: 99 percent of all jurisdictions have a comprehen-
sive plan. The only Western metropolitan area that scored low was Salt Lake City. Planning is
also weak in the Houston, Milwaukee, New Orleans, and Chicago metropolitan areas and in
New York City, which does not have a comprehensive plan.

Containment. The highest-ranking metropolitan areas on the containment factor are those
in which state law requires containment: Portland, Seattle, and Nashville (Figure 4 and Map 4).
Denver also ranks very high, thanks in part to the use of greenbelts in Boulder County and to a
voluntary regional plan coordinated by the regional council of governments.® With few excep-
tions, the list of metropolitan areas where urban containment policies are common is
dominated by the South and the West. The lowest-ranking major metropolitan areas are Hous-

AuGUST 2006 ® THE BROOKINGS INSTITUTION ® RESEARCH BRIEF



Figure 3. Percent of jurisdictions with a comprehensive plan, by region
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Map 3. Absence of Comprehensive Planning, by metropolitan area
(or portion)
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ton, Atlanta, Buffalo, and Indianapolis.

Although the percent of jurisdictions with containment policies in place in the West (55) is
more than twice as high the figure for the South (23), the percent of land area affected by the
containment policies is much closer (51 percent in the West, 43 percent in the South). Simi-
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