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The Current State of
Campaign Finance Law

TREVOR POTTER

The Federal Election Campaign Act (FECA) was adopted by Congress
in 1971. The act was amended substantially in 1974 and again, more
recently, by the Bipartisan Campaign Reform Act of 2002 (BCRA, com-
monly known as the McCain-Feingold law).! Congress has written federal
campaign finance law broadly, to cover all money spent “in connection with”
or “for the purpose of influencing” federal elections. The intent of Congress
has always been to regulate all funds raised or spent for federal election pur-
poses. However, in Buckley v. Valeo and subsequent cases, the Supreme Court
defined those statutory phrases to have a more limited reach.? The Court
held that federal election laws must narrowly and clearly define the activity
covered so as not to “chill” speech protected by the First Amendment and
that they must give speakers notice that the activity is regulated. In the
Supreme Court’s latest campaign finance case, McConnell v. FEC, the Court
accepted a clearly delineated but congressional approach to defining the
reach of federal regulation of political spending, deferring to Congress’s abil-
ity to identify and regulate the appearance of corruption or undue influence
as a reasonable balance on certain First Amendment rights.” This chapter
describes the nature and extent of federal campaign finance regulation, par-
ticularly limits on campaign contributions and expenditures in connection
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with federal elections. It also describes the many entities engaged in political
speech and spending, from party committees to labor unions to tax-exempt
organizations.

Direct Contributions to Federal Candidates
and National Committees of Political Parties

Federal law defines “contribution” to include “anything of value” given to a
federal candidate or committee, a definition that encompasses not only direct
financial contributions, loans, loan guarantees, and the like, but also in-kind
contributions of office space and equipment, fundraising expenses, salaries
paid to persons who assist a candidate, and the like.*

Individuals

Federal law permits individuals to contribute up to $2,100 to a candidate per
election.’ The term “election” under the act includes “a general, special, pri-
mary, or run-off election; an individual therefore may contribute up to
$2,100 to a candidate’s primary campaign and another $2,100 to the general
election campaign.”® Each individual has his or her own limit, so that a cou-
ple may give $8,400 in total per election cycle to each federal candidate. In
addition, minor children may give if the money given is their own, under
their own control and voluntarily contributed—requirements that politically
active parents of infants and schoolchildren sometimes ignore.

Individuals also are limited in the amounts that they can contribute to
other political entities. BCRA established higher limits for most federal con-
tributions (as a partial response to the elimination of “soft money”) and sepa-
rated the limits for candidate campaign and party committees. Individuals
are limited to $26,700 a year in contributions to the federal accounts of a
national party committee, such as the Republican National Committee
(RNC) or Democratic National Committee (DNC).” In addition, individual
contributions are limited to $5,000 a year to any other political committee,
including a political action committee (PAC).* Contributions to state party
committees are likewise limited to $5,000 a year. Local party committees are
considered part of state party committees, so the $5,000 limit is a combined
limit on the two.’

In addition to the specific limits on contributions to various candidates and
committees, individuals have an aggregate annual federal contribution limit of
$101,400 per election cycle."” Smaller aggregate limits also apply to categories
of contributions: individuals are limited to $61,400 in contributions during
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an election cycle to federal noncandidate committees, including no more
than $37,500 to PACs and state and local parties’ federal accounts, and there
is a separate $40,000 limit on federal candidate contributions. All of the lim-
its are inflation adjusted, and they will increase modestly for the 2006 elec-
tion cycle.

Campaign finance laws and Federal Election Commission (FEC) regula-
tions contain a host of exceptions to the definition of “contribution” that
apply to individuals. Among the principal exceptions are the donation of per-
sonal time to a candidate (unless it is time paid for by someone else, such as
an employer), home hospitality of up to $1,000 per candidate per election,
and costs of personal travel of up to $1,000 per candidate per election and up
to $2,000 a year for party committees.

Political Committees

Whether an organization is a “political committee” required to register with
the FEC and subject to the federal limitations on amounts and sources of
contributions is a crucial question for any entity engaged in political activity.
Federal statutory law defines a “political committee” as

(A) any committee, club, association, or other group of persons which
receives contributions aggregating in excess of $1,000 during a calen-
dar year or which makes expenditures aggregating in excess of $1,000
during a calendar year; or

(B) any separate segregated fund established under [the Federal Elec-
tion Campaign Act]; or

(C) any local committee of a political party which receives contribu-
tions aggregating in excess of $5,000 during a calendar year, or makes
payments exempted from the definitions of contribution or expendi-
ture as defined [by the act] aggregating in excess of $5,000 during a
calendar year, or makes contributions aggregating in excess of $1,000
during a calendar year or makes expenditures aggregating in excess of
$1,000 during a calendar year."

In Buckley v. Valeo, however, the Supreme Court construed the term
“political committee” more narrowly than the statute, to “only encompass
organizations that are under the control of a candidate or the major purpose
of which is the nomination or election of a candidate.”'? In other words,
regardless of a noncandidate organization’s campaign finance activities, the
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organization is a political committee under federal law only if its “major pur-
pose” is to nominate or elect a candidate.

Whether an organization is a political committee and thus subject to all
the federal election laws or is instead an entity completely unregulated by the
FECA and BCRA—though perhaps reporting to the Internal Revenue Ser-
vice (IRS) as a section 527 political organization—has been the subject of
much legal controversy. This is a crucial issue, and the debate will likely con-
tinue to be hard fought, because groups that can successfully avoid being cat-
egorized as a federal political committee may continue to raise funds—with-
out restriction and with only minimal disclosure requirements—for activities
designed to influence federal elections. The debate has centered on whether
organizations “organized and operated primarily” for the purpose of influenc-
ing the selection of candidates to elected or appointed office (the definition
of a section 527 organization) are subject to federal regulation as political
committees.

Different forms of federal political committees face differing candidate
contribution limits. Political action committees are political committees
that may qualify for multicandidate committee status. To so qualify, a PAC
must demonstrate that it has been registered with the FEC for six months,
must receive contributions from at least fifty-one persons, and must con-
tribute to at least five federal candidates.”” A multicandidate committee may
contribute up to $5,000 to a candidate per election and up to $5,000 to
other separate PACs each year. In addition, multicandidate committees can
contribute up to $15,000 per year to a national party committee, and they
have a combined limit of up to $10,000 per year to local and state party
committees.

A PAC that does not qualify for multicandidate committee status is lim-
ited to contributions of $2,000 per candidate per election, but it may still
contribute up to $5,000 to another PAC each year. Such PACs may con-
tribute up to $25,000 a year to national party committees (more than multi-
candidate committees can), and they have a combined limit of up to $10,000
a year for local and state party committees.

There are two types of noncandidate political committees: nonconnected
(or independent) committees and corporate or labor PACs, formally called
separate segregated funds (SSFs). Corporations and labor unions may pay all
the administrative and solicitation costs of their SSFs, while nonconnected
PACs must pay such costs out of the funds that they raise. Corporate and
labor PACs, however, face strict rules on whom they may solicit, while non-
connected committees may solicit the general public.
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Leadership PACs and Joint Fundraising Committees

Beginning in the 1980s, a number of political committees were established
that had an “association” with a member of the congressional leadership.
These “leadership PACs” usually use the name of a member of Congtess in
an honorific capacity such as “honorary chair,” and the committee treasurer
often is a close associate of the congressional member (and sometimes an
employee of the congressional office). Leadership PACs traditionally have
been used by legislative leaders to contribute to the campaigns of other mem-
bers of Congress as a way of gaining a party majority and earning the grati-
tude of their colleagues or as a way of financing nationwide political activity
by party leaders. Leadership PACs may not expend more than $5,000 to elect
or defeat a federal candidate, including their “honorary chair.”

Members of Congress often personally solicit contributions to “their”
leadership PACs, and the news media report contributions and expenditures
by the committees as if they were a component of the member’s campaign
apparatus. Under FEC regulations, all committees “established, financed,
maintained or controlled” by the same person or group of persons are “affili-
ated” and treated as a single committee for the purpose of determining con-
tribution limits." Nevertheless, the FEC has long held that leadership PACs
are not “affiliated” with the associated Congress member’s campaign commit-
tee, a result made explicit by the FEC in 2003." Consequently, leadership
PACs do not share a single contribution limit with the candidate’s campaign
committee.

A leadership PAC may be used to support the campaigns of other candi-
dates and to pay for the associated Congress member’s officeholder expenses,
because such expenditures are not considered by the FEC to be furthering
the associated Congress member’s personal campaign for federal office. Lead-
ership PACs may accept contributions of up to $5,000 per person per calen-
dar year (a candidate’s campaign committee may accept only contributions of
up to $2,000 per person per election). Furthermore, since leadership PACs
are not considered an affiliate of the candidate’s campaign committee, mem-
bers of Congress may obtain contributions from the same sources for both
committees (a single multicandidate PAC could give $20,000 in an election
cycle: $5,000 each for the primary and general elections to the campaign
committee and $5,000 per year to the leadership PAC).

However, leadership PACs must take care not to make excessive (more
than $5,000) cash or in-kind contributions to the campaign committees of
their Congressional sponsors.
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FEC regulations define a party committee as “a political committee which
represents a political party and is part of the official party structure at the
national, state, or local level.”® A party committee’s contribution limits are
the same as those for a multicandidate political committee, with three major
exceptions:

—For purposes of federal election law (but not necessarily state law),
party committees can transfer unlimited federal funds to other party com-
mittees without such transfers being treated as contributions.

—A national party committee and the national party senatorial commit-
tee may together contribute up to $37,300 to a candidate for the U.S. Sen-
ate. The $37,300 limit is for the entire election cycle, rather than for each
separate election within the cycle.”

—National and state party committees may spend an inflation-adjusted
amount for coordinated spending supporting the party’s House and Sen-
ate candidates; the amount differs by state, depending on the voting age
population.

In 1979, Congress amended the FECA to exempt party spending on cer-
tain state party-building or volunteer activities from the definition of “con-
tribution” and “expenditure,” provided that they were paid for with funds
raised under the act (“hard” or “federal” money) by state and local parties
and not with funds transferred from the national party committees. The
exempted activities include yard signs, pins and bumper stickers, get-out-
the-vote programs, and volunteer mailings, but not broadcast advertising or
certain activities by paid staff. The exemption has generated years of FEC
enforcement investigations and litigation (What is “volunteer” activity?
What is a “mass mailing?” When is it paid for by a transfer of funds from a
national party committee, using which accounting principles?) because such
activity provides an important avenue for state parties to support their fed-
eral candidates in priority races outside of federal contribution limits for
political parties.

The law now requires state and local parties to finance voter registration
activity closely proximate to federal elections, get-out-the-vote activity
undertaken in connection with an election in which a federal candidate
appears on the ballot, and general public political advertising promoting or
attacking clearly identified federal candidates either exclusively with hard
money contributions or with a mix of such hard money contributions and

so-called “Levin funds.”'®
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Expenditures

Campaign finance law defines an expenditure to include “(i) any purchase,
payment, distribution, loan, advance, deposit, or gift of money or anything
of value, made by any person for the purpose of influencing any election for
Federal office; and (ii) a written contract, promise, or agreement to make an

1

expenditure.”” “Expenditure” thus encompasses virtually every payment

made in connection with the federal election, including contributions.

Party Committee Expenditures

National and state party committees may expend additional limited amounts
for “coordinated” expenditures on behalf of their federal candidates. The
amount is based on the voting-age population of the state (or, in the case of
House candidates for states with more than one representative, a fixed dollar
amount). Such expenditures may be made at any time, but only for the bene-
fit of general election candidates.”

Expenditures can pay for goods and services for a candidate, but payments
cannot be made directly to the candidate’s campaign—that is, party commit-
tees may not simply give a candidate money. However, it is important to
understand that the expenditures are coordinated with the candidate: they
are payments that candidates can specifically request and direct. When a
committee makes expenditures independent of a candidate, they are not sub-
ject to limits, as explained below.

Independent Expenditures

Independent expenditures are just that—expenditures by individuals and
political committees that pertain to elections for federal office but are not
coordinated with the candidates secking office. There are no dollar limits on
independent expenditures; Buckley v. Valeo established that the First Amend-
ment protects the right of individuals and political committees to spend
unlimited amounts of their own money on an independent basis to partici-
pate in the election process. Independent expenditures, however, must be
publicly disclosed through the FEC.

At one time, the FEC presumed that party committees were incapable of
making independent expenditures, reasoning that parties and their candi-
dates were so intertwined that there could be no truly uncoordinated expen-
ditures. However, in the first Colorado Republican Federal Campaign Commit-
tee v. Federal Election Commission (Colorado I), the Supreme Court ruled that
party committees had the same right to make independent expenditures as
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other committees, if the factual record demonstrates the actual independence
of the activity.*' In the second Colorado Republican decision (Colorado II),
the Court considered the remaining issue in that case: whether party com-
mittees may constitutionally be restricted in the amount that they may spend
on a coordinated basis to elect their candidates.”? The Court proceeded to
uphold those restrictions, on the grounds that they help prevent circumven-
tion of limits on contributions by individuals to candidates (who, in the
absence of party coordinated spending limitations, could arrange for the par-
ties to serve as conduits for contributions in excess of the amounts that indi-
viduals may give directly to candidates).

The definition of what constitutes a coordinated expenditure has been
clarified over time. The FEC has looked at several criteria in determining the
definition. For instance, inside knowledge of a candidate’s strategy, plans, or
needs; consultation with a candidate or his or her agents about the expendi-
ture; distribution of candidate-prepared material; or use of vendors also used
by a candidate were considered by the FEC to be evidence of coordination.
Based on the decision of the U.S. District Court for the District of Columbia
in FEC v. Christian Coalition, the FEC issued regulations in December 2000
defining when general public political communications made by outside
groups would be considered coordinated with candidates or parties.”* Those
regulations would have found coordination only when the party or candidate
controlled the communication or when there was “substantial discussion”
between the communication’s sponsors and a party or candidate resulting in
“collaboration or agreement.””

Congress considered the FEC’s coordination definition insufficiently
comprehensive and, in BCRA, explicitly vacated it. Congress mandated that
the FEC promulgate a new regulation defining coordination between outside
groups and parties or candidates that addresses a number of factors and, most
important, does not require “agreement” or “formal collaboration” to estab-
lish coordination.?

The FEC responded to Congress by adopting a new coordination rule in
2003. Representatives Christopher Shays and Martin Meehan, sponsors of
BCRA in the House, then sued the FEC, alleging that the FEC’s new coordi-
nation regulation (among other BCRA-related regulations) undermined the
language and congressional purposes of BCRA and excluded important
forms of coordination. In September 2004, a federal district court ruled in
favor of Shays and Mechan and ordered the FEC to rewrite fifteen of its
BCRA-related rules, including the 2003 coordination rule.” The FEC is cur-
rently engaged in a rewriting of the regulations invalidated in Shays v. FEC,



56  Trevor Potter

and it also has appealed the district court decision to the D.C. Circuit Court
of Appeals.

Electioneering Communications

Perhaps the most significant change in federal campaign finance law resulting
from Congress’s adoption of BCRA was the new prohibition on the use of
corporate or union funds for “electioneering communications.” Electioneer-
ing communications are defined as broadcast, cable, or satellite communica-
tions referring to a clearly identified candidate for federal office, airing within
sixty days of the candidate’s general election or thirty days of the candidate’s
primary election, and targeting the candidate’s electorate. The definition was
crafted to encompass what have been referred to as “sham issue ads” paid for
with corporate or labor union funds—ads that clearly intend to influence an
election but avoid the use of Buckley’s “magic words” (for example, “vote for,”
“vote against,” “support,” “oppose”) and so escape federal regulation as politi-
cal express advocacy expenditures (see the discussion of issue advocacy in
chapter 7).

Federal law requires disclosure of payments made for electioneering com-
munications and also prohibits the use of corporate or union treasury funds
for electioneering communication payments. The Supreme Court in
McConnell upheld BCRA’s electioneering communication provisions against
constitutional challenge, holding that the record in the case showed that such
communications often are intended to influence federal elections—and
achieve that effect—and that therefore they may be regulated by Congress.?®

Prohibited Contributions, Expenditures, and
Payments for Electioneering Communications

While individuals (except candidates using their own funds) and organiza-
tions are limited in their ability to make contributions in connection with
federal elections, others are entirely prohibited by law from making contribu-
tions, expenditures, and payments for electioneering communications.

National Bank, Corporation, and Labor Organization Prohibitions

It is unlawful for any national bank or any corporation organized by author-
ity of any law of Congtess, any other corporation, or any labor organization
to make contributions, expenditures, or payments for electioneering commu-
nications in connection with a federal election or for anyone to accept such
contributions. Thus corporations and unions cannot contribute their general
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treasury funds to a federal candidate (PAC funds, contributed voluntarily by
individuals for such purposes, are not covered by the provision). This broad
prohibition is subject to three significant exceptions.

—Nonprofit issue advocacy groups exemption. The Supreme Court ruled in
FEC ~v. Massachuserts Citizens for Life (MCFL) and McConnell that certain
small, ideologically based nonprofit corporations must be exempt from the
prohibition on independent expenditures and electioneering communica-
tions by corporations in connection with federal elections.” FEC regulations
contain the criteria that a corporation must meet to be exempt under these
rulings. According to the FEC, such a corporation:

(1) must have as its only express purpose the promotion of political
ideas;*

(2) cannot engage in business activities other than fundraising expressly
describing the intended political use of donations;

(3) can have:

(i) No shareholders or other persons, other than employees and credi-
tors with no ownership interest, affiliated in any way that could allow
them to make a claim on the corporation’s assets or earnings; and

(ii) No persons who are offered or who receive any benefit that is a
disincentive for them to disassociate themselves with the corpora-
tion on the basis of the corporation’s position on a political issue;”!

(4) . . . cannot be established by a business corporation or labor organi-
zation or accept anything of value from business corporations or labor
organizations.”

If those criteria are satisfied, the corporation may make unlimited indepen-
dent expenditures in connection with a federal election.”

If a qualified MCFL corporation has aggregate independent expenditures
of more than $250 in a single year, it must report the expenditures to the
FEC, as with any other independent expenditure. MCFL corporations also
must certify to the FEC that the corporation meets the qualifying criteria for
the MCFL exemption.

—The press exemption. The second major exception to the corporate pro-
hibition exempts certain press activities from the definitions of “expenditure”
and “electioneering communication.” The definitions specifically exclude
any news story, commentary, or editorial distributed through the facilities of
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any broadcasting station, newspaper, magazine, or other periodical publica-
tion, unless such facilities are owned or controlled by any political party,
political committee, or candidate. According to the legislative history of the
press exemption from the definition of “expenditure,” Congress included the
provision to indicate that it did not intend “to limit or burden in any way the
first amendment freedoms of the press” and to ensure “the unfettered right of
the newspapers, TV networks, and other media to cover and comment on
political campaigns.”

Thus any qualifying media organization can make expenditures and elec-
tioneering communications in connection with federal elections provided
that the organization falls within the bounds of the exemption. The FEC his-
torically has employed a three-part test to determine the applicability of the
press exemption to a particular corporation. In order to qualify for the press
exemption, the corporation must

—be a press entity as described by the federal statute (that is, a broadcast-
ing station, newspaper, magazine, or other periodical publication)

—not be owned or controlled by a political party, political committee, or
candidate

—must be acting as a press entity in conducting the activity at issue (for
example, a TV broadcasting station may not claim the media exemption for
expenditures related to sending candidate endorsement literature to voters
by mail).*

Despite the seemingly clear three-part test, challenges to the application of
the press exemption arose during the 2004 presidential election. The greatest
difficulty involves determining whether a corporation is a legitimate press
entity. Given BCRA’s prohibition of direct soft money contributions to polit-
ical parties and restrictions on electioneering communications, an increasing
number of corporations will likely seck through the press exemption an alter-
native way to support parties and candidates in federal elections.

For example, the National Rifle Association (NRA) is a corporation gener-
ally prohibited from using treasury funds to make contributions, expendi-
tures, or payments for electioneering communications. In June 2004, how-
ever, the NRA launched a satellite radio news program to discuss the 2004
federal elections. Reasonable minds could disagree as to whether the NRA is
an actual news entity or simply a corporation secking to influence federal
elections through its expenditure of treasury funds.

—Internal communications exemption. All corporations are permitted to
communicate with their restricted class whenever they so choose, and labor
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unions may likewise communicate with their members. A corporation’s
restricted class is defined as its stockholders and its executive or administra-
tive personnel and their families.”” Thus a corporation can send mailings
endorsing a particular candidate to its restricted class. Similarly, a corporation
could invite a candidate to appear before its restricted class and endorse the
candidate in connection with the event. However, the corporation must take
steps to ensure that only its restricted class receives such communications.
Communications with the restricted class generally are not regulated by the
FEC, but internal communications costing more than $2,000 per election
that expressly advocate the election or defeat of a candidate must be
reported.’®

The exemption for communications with members has been used by labor
unions for voter registration drives, telephone banks to turn out the vote on
election day, and candidate endorsements. Such communications may be
expressly partisan in nature, but they can be directed only to a union’s mem-
bers or to a corporation’s restricted class, 7oz to the general public (see the
discussion of general issue advocacy below and in chapter 7).

Foreign National Prohibitions

For many years there was no ban on foreign contributions, but in 1938, in
the face of evidence that Nazi Germany was spending money to influence the
U.S. political debate, Congress passed the Foreign Agents Registration Act.
The act required agents of foreign entities engaged in publishing political
“propaganda” to register and disclose their activities, but it did not regulate
political contributions. After congressional hearings in 1962-63 revealed
campaign contributions to federal candidates by Philippine sugar producers
and agents of Nicaraguan president Luis Somoza, Congress moved in 1966
to prohibit political contributions in any U.S. election by any foreign govern-
ment, political party, corporation, or individual, except foreign nationals who
are permanent residents of the United States.”

In 1976, the Federal Election Campaign Act incorporated and enhanced
the 1966 prohibition.”” The FECA now directly prohibits foreign nationals
from making a “contribution or donation of money or other thing of value” in
connection with a federal, state, or local election; a “contribution or donation
to a committee of a political party”; or an expenditure, independent expendi-
ture, or disbursement for an electioneering communication.*' Federal law
prohibits a presidential inaugural committee from accepting donations from
foreign nationals—the only restriction on inaugural committee funding. The
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law also prohibits any person from soliciting, accepting, or receiving such a
contribution or donation from a foreign national.”’ It defines “foreign
national” as

(1) a foreign principal, as such term is defined by section 611(b) of title
22, except that the term “foreign national” shall not include any indi-
vidual who is a citizen of the United States;* or

(2) an individual who is not a citizen of the United States and who is
not lawfully admitted for permanent residence, as defined by section
1101(a)(20) of title 8.4

The prohibition also operates to prevent domestic subsidiaries of foreign
corporations from establishing PACs if the foreign parent finances the PAC’s
establishment, administration, or solicitation costs or if individual foreign
nationals within the corporation make decisions for the PAC, participate in
its operation, or serve as its officers.” Similarly, foreign nationals may not
participate in the selection of the individuals who run the PAC.

The foreign national ban was strengthened in BCRA to counter argu-
ments that foreign soft money was not prohibited in the 1996 election
because it did not meet the definition of a contribution. The FEC then
adopted broad regulations implementing the prohibition on foreign spend-
ing “in connection with” any election in the United States.*

Federal Contractor Prohibition

Federal campaign finance law prohibits anyone who contracts with the
United States or any of its departments or agencies to make any contribution
to any political party, committee, or candidate for public office, and no such
contribution may be solicited from any person between the time of negotia-
tions and completion of the contract. However, federal contractors that are
corporations can establish federal PACs."

“In the Name of Another” Prohibition

The law also provides that “no person shall make a contribution in the name
of another person or knowingly permit his name to be used to effect such a
contribution, and no person shall knowingly accept a contribution made by
one person in the name of another person.”* This section is often enforced
in connection with other prohibitions. For example, when a foreign national
gives money to a U.S. citizen to be contributed to a federal candidate, two
provisions are violated: the one governing foreign contributions and the one
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governing contributions in the name of another. The same is true if a corpo-
ration reimburses an executive for a political contribution.”

The Presidential System

Since 1976, the United States has had a system of voluntary public funding
for presidential candidates. The system has two components: partial match-
ing funding for presidential primary candidates and full public funding for
major party presidential nominees in a general election. The law provides for
some public funding for minor party candidates in proportion to their per-
centage of the votes cast.

Major Parties (Democrats and Republicans)

The contribution and expenditure limits described above apply to all federal
elections other than presidential campaigns. Presidential elections are par-
tially publicly funded. Once a major party presidential candidate meets cer-
tain requirements, his or her primary or general election campaign or both
may choose to receive U.S. government funding from the Treasury accounts
funded by the $3 voluntary income tax form check-off.

Presidential Primaries

If candidates choose to participate in the primary funding system, their
campaigns are funded through a combination of public and private funding.
The partial public funding is provided in matching funds, with public funds
matching up to $250 of a single individual’s contributions. To qualify for
funding, a candidate must demonstrate nationwide support by raising at least
$5,000 in individual contributions of up to $250 each in at least twenty sep-
arate states. Participating candidates must also agree, among other things, to

—limit primary spending to an inflation-adjusted amount—approxi-
mately $37 million in 1996, $45 million in 2000, and $50 million in 2004

—limit spending in each primary state to a specific amount that increases
with population

—limit spending of personal funds to $50,000.

Once the requirements are met or agreed to, the candidate can receive
matching payments.”

Private contributions for presidential candidates are limited as in other
federal elections. Individuals may contribute up to $2,100 to a presidential
primary campaign committee, and qualified multicandidate PACs can con-
tribute up to $5,000.
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The General Election

Once a candidate becomes the nominee of a major party, he or she
becomes eligible for a public grant ($67.56 million in 2000 and $74.62 mil-
lion in 2004). To receive the funds, however, the candidate must agree to
spend no more than the grant received and not to accept private contribu-
tions.”' In addition, the two major party national committees may each
spend an amount adjusted for the voting-age population ($13.7 million in
2000 and $16.2 million in 2004) in coordination with their presidential can-
didates.”” That amount is separate from any get-out-the-vote or generic
party-building activities the parties conduct. During the 2004 election cycle,
both parties made independent expenditures on behalf of their presidential
candidate and collaborated with their candidate in financing “hybrid” com-
munications, which included both generic party messages as well as candi-
date-related messages.

Candidates Not Accepting Public Funds

Candidates are not required to accept public funds in either the primary
or general elections, and those who refuse public funds are permitted to
spend as much of their own money as they wish to support their campaigns
and as much money as they can raise in contributions from others within the
federal contribution limits. As a result, a candidate who refused public fund-
ing would have no per-state spending limit or overall spending limit in the
primary campaign (Steve Forbes in 1996; George W. Bush in 2000; and
Howard Dean, John Kerry, and President Bush in 2004) and no spending
limit in the general election campaign (Ross Perot in 1992). Candidates who
do not opt into the system for a primary election may opt into it for the gen-
eral election.

Convention Funding

Each of the major parties’ nominating conventions may also be paid for,
in part, by public funding.”® Each major party received a grant of $13.51 mil-
lion in 2000 and $14.9 million in 2004 to finance its nominating conven-
tion. Minor parties may qualify for convention funding based on their presi-
dential candidate’s share of the popular vote in the preceding election. The
Reform Party received $2.5 million in convention funding in 2000.

Political parties that accept convention funding may spend in connection
with the convention only the amount of public funds that they receive. How-
ever, the host city and other sponsors support conventions in a variety of
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ways. The city, through its host committee (a federally registered committee
created to support convention activities) may spend money promoting itself
as a convention location, pay for the convention hall, and provide local trans-
portation and related services to the convention.’ In addition, the host city
itself may directly accept unlimited cash and in-kind contributions, which
often are received by a tax-deductible entity.” In some circumstances, corpo-
rations also can provide goods (such as automobiles) free to a convention as
part of a promotional program. Such exemptions, as interpreted by the FEC,
have in practice resulted in extensive convention-related fundraising by the
host city and the political parties, usually raising individual, corporate, and
labor funds for the convention that are far greater in total than the federal
grant. Conventions now have “official” airlines, computer companies, car
rental agencies, and the like, all in addition to the federal grants to the politi-
cal parties.

Third and Minor Party Presidential Candidates

Minor parties (those that received at least 5 percent but no more than 25 per-
cent of the popular vote in the preceding presidential election) and new par-
ties (a party that is not a major or minor party) may also receive partial pub-
lic funding for the general election, in some instances. New and minor party
candidates may accept private contributions, but only within the general lim-
its on such contributions.

A candidate who agrees to abide by the restrictions on publicly funded
presidential candidates (including an FEC audit and a $50,000 limit on the
use of personal funds) and who then meets a threshold of 5 percent of the
general election vote will receive public funding based on his or her share of
the vote, but not until affer the election.”® (Days after the 1980 general elec-
tion, independent John Anderson became the first candidate to receive
“retroactive” funding, based on unofficial vote totals showing that he had
received nearly 7 percent of the popular vote.) In subsequent elections, an
individual who has received 5 percent or more of the vote in a previous gen-
eral election—or the nominee of a minor party whose candidate received
5 percent or more of the vote in a previous general election—may be eligible
to receive general election funding before the election.” The most prominent
example is Ross Perot, who ran as an independent in 1992, then appeared
on most state ballots as the nominee of the Reform Party in 1996. Even
though Perot had not run under the Reform Party banner in 1992, he
received general election public funding in 1996 based on his 1992 general
election vote total. Likewise, Pat Buchanan—judged to be the Reform Party
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nominee in 2000 in the wake of party infighting—received $12.6 million in
general election public funding based on Perot’s 8 percent general election
showing in 1996.

In addition, minor party candidates may be eligible for primary funding
as well. Examples include Lyndon H. LaRouche, who appeared on the bal-
lot in several states as the candidate of the U.S. Labor Party in 1976 but
failed to qualify for public funding in that year’s general election. Beginning
in 1980, however, LaRouche sought the Democratic Party’s nomination for
president several times. He secured matching funds for most of those pri-
mary campaigns by receiving the necessary individual contributions to meet
the statutory criteria for “nationwide support.” Similarly, Lenora Fulani
received matching funds when she sought the New Alliance Party nomina-
tion in 1988 and 1992. However, because of the 5 percent threshold, she
failed to qualify for general election funding in both years. In the 2000 pres-
idential elections, Green Party, Reform Party, and Natural Law party candi-
dates received primary funding. No minor party candidates qualified for
primary funding in 2004, but Ralph Nader qualified for matching funds as
an independent and received slightly more than $865,000 for the 2004 elec-

tion cycle.

The End of Party Soft Money

In a series of advisory opinions issued in the 1980s, the FEC allowed state
and national party committees to accept funds from sources and in amounts
otherwise prohibited by federal election law, provided that the funds were
placed in separate, “nonfederal” accounts and not used for federal election
purposes.

Over time, the FEC created a complex system of allocation formulas regu-
lating the proportions of hard and soft money that party committees could
use for “generic” party activity (administration, overhead, get-out-the-vote
drives that do not mention specific candidates, issue ads, and so forth),
fundraising, and “exempt activities” mentioning federal and nonfederal can-
didates (sample ballots, slate cards, bumper stickers, and so forth).
National—but not state and local—party committees also were required to
disclose soft money donations to the FEC.

By the end of the 1996 election, the claim that nonfederal or soft monies
were not used for federal election purposes had become farcical. President
Clinton personally raised soft money, telling donors that it would assist his
reelection, and then selected the states in which it would be spent—on such
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items as broadcast advertisements praising him and attacking his general elec-
tion opponent, Senator Bob Dole. The RNC and Senator Dole largely fol-
lowed suit, with Senator Dole famously saying of the soft money ads, “I hope
it’s obvious they’re about me—I'm the only person in them.” The funds for
those party advertisements came from very large contributions from corpora-
tions and unions not permitted to spend money in federal elections and from
individuals who clearly had an interest in the outcome of the election.

In 2002, BCRA outlawed many of the soft money practices sanctioned
over the years by the FEC. The new campaign finance law prohibits federal
candidates and national party committees from receiving, soliciting, or
spending funds not subject to the law’s limits, prohibitions, and reporting
requirements. That provision serves to ban corporate and labor treasury con-
tributions to national party committees and limit individual and PAC contri-
butions to $25,000 and $15,000 per national party committee per year
respectively. BCRA’s national party soft money ban extends also to entities
“directly or indirectly established, financed, maintained or controlled” by a
national party committee, as well as to officers and agents acting on behalf of
a national party committee.”®

BCRA also prevents state, local, and district party committees from
spending nonfederal funds on voter registration activity within 120 days of
a regularly scheduled federal election; get-out-the-vote, voter identification,
and generic campaign activity in connection with an election in which a
federal candidate appears on the ballot; and general public political advertis-
ing promoting or attacking clearly identified federal candidates (not only
advertisements containing express advocacy). A narrow exception permits
party committees to spend $10,000 of each donor’s permissible nonfederal
contribution per year in combination with hard money on voter drive activ-
ities that do not mention federal candidates, subject to a number of strict
conditions relating to the solicitation and receipt of these federal and non-

federal funds.

Restrictions on Political Fundraising by Members of Congress
and Executive Branch Officials

Several statutes regulate the location and form of political fundraising. Most
are designed to protect federal employees from pressure to contribute to fed-
eral candidates and parties, but one simply prohibits any solicitation or
receipt of a federal contribution in a federal workplace. The statutes carry
criminal or civil penalties, and their intricacies have been the focus of much
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attention following reported fundraising activities at the White House during
the 1996 election.

A series of criminal provisions makes it unlawful for anyone to attempt to
obtain a political contribution from a government employee by means of
threat of firing; for a candidate for Congress or federal employee or officer to
solicit a campaign contribution from any other federal employee or officer;
for a federal officer or employee to contribute to his or her employer’s cam-
paign; for any person to solicit a political contribution from someone known
to be entitled to funds for federal “work relief”; or for anyone to demote or
threaten to demote a federal employee for giving or withholding a political
contribution.”

In addition, it is a criminal offense (subject to a fine of up to $5,000 or
three years in jail or both) for any person to “solicit or receive a donation of
money or other thing of value in connection with a Federal, State or local
election from a person who is located in a room or building occupied in the
discharge of official duties by an officer or employee of the United States.”
Congress is specifically exempted from the receipt portion of the provision,
provided that any funds received are transferred within seven days to a federal
political committee and that the contributors were not told to send or deliver
the money to the federal office building. During the 1996 investigations of
fundraising by President Clinton and Vice President Gore, the attorney gen-
eral indicated that the Justice Department would pursue prosecutions under
this law only if “aggravating factors”—such as coercion or knowing disregard
for the law—were present.’!

Soft Money Fundraising

BCRA amended the provision on fundraising on federal property to cover “a
donation of money or other thing of value in connection with a Federal, state
or local election,” clarifying that the prohibition covers solicitations for soft
money.” The act also more generally restrains soft money fundraising by fed-
eral officeholders and candidates, entities that they establish or control, and
their agents—wherever they or a prospective donor may be located. Such
individuals and entities may not solicit, direct, receive, transfer, or spend soft
money in connection with a federal election, including for general public
political advertisements promoting or attacking federal candidates or for get-
out-the-vote drives (they would be limited to soliciting hard money in those
instances). Along the same lines, they may not solicit soft money for state
and local parties to spend on “Federal election activities,” though they may
attend and speak at state or local party fundraisers. In soliciting funds solely
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for state and local elections, federal officeholders and candidates may seck
donations only from permissible hard money donors in amounts that corre-
spond to the hard money contribution limits (for example, a federal office-
holder could suggest that an individual contribute $2,100 to the general elec-
tion campaign of a gubernatorial candidate but could not ask for corporate
or labor treasury contributions to that candidate).®” In addition to these gen-
eral rules, BCRA provides more specific guidance regarding permissible solic-
itations by federal officeholders and candidates on behalf of section 501(c)
tax-exempt organizations.

Congress

As noted above, the prohibition on receiving contributions in a federal build-
ing does not apply to Congress, as long as certain conditions are met. How-
ever, the ban on solicitations from a federal workplace does apply to Congress.

The Committee on Standards of Official Conduct has reminded House
members that, entirely aside from the criminal statute, the rules of the House
also regulate political fundraising and “are quite specific, and quite restric-
tive.”* Under House rules, “Members and staff may not solicit political contri-
butions in their office or elsewhere in the House buildings, whether in person,
over the telephone, or otherwise” [emphasis in original]. Added the committee,
“The rule bars a// political solicitations in these House buildings. Thus, a
telephone solicitation would not be permissible merely because, for example,
the call is billed to the credit card of a political organization or to an outside
telephone number, or it is made using a cell phone in the hallway.” Nor may
House telephone numbers be left for a return call if the purpose is solicita-
tion of a political contribution, according to the committee. The memo
responds to claims that members of Congress were using cellular telephones
in their offices or raising funds in the Capitol instead of using cubicles set
aside for fundraising telephone calls in office buildings near the Capitol
owned by the Democratic and Republican campaign committees.

The Senate also has rules that regulate campaign activity in Senate build-
ings and the Capitol and restrict the number of members of a Senator’s staff

who may handle campaign contributions.®”
y palg

The Hatch Act

The Hatch Act, first passed by Congress in 1939, during President Franklin
Roosevelt’s second administration, to protect federal employees from political
pressure, bans all executive branch federal employees from knowingly solicit-
ing, accepting, or receiving a political contribution from any person (see
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chapter 1 of this volume).®® Although “political contribution” is broadly
defined as “any gift . . . made for any political purpose,” the penalty for viola-
tion of the Hatch Act (with discretion not to prosecute) is either thirty days’
suspension without pay or removal of the employee from his or her position.
The Hatch Act has no criminal penalties.

Political Advertising

Congress and the courts have long debated the extent to which political
advertising should and could be constitutionally regulated. For many years,
the distinction between “express advocacy” and “issue advocacy” was seen to
be the dividing line. The Supreme Court first distinguished between advertis-
ing that advocated the election or defeat of political candidates (express advo-
cacy) and advertising related to political issues (issue advocacy) in its 1976
Buckley decision. Amendments to the FECA in 1974 contained two expendi-
ture-related provisions that led to that distinction by the Court. One provi-
sion restricted independent expenditures “relative to a clearly identified can-
didate.” The other required disclosure of expenditures used “for the purpose
of . .. influencing” a federal election.®’

When the constitutionality of those provisions was before the Supreme
Court in Buckley, the Court found the phrases “relative to” and “for the pur-
pose of . . . influencing” unconstitutionally vague for defining an expenditure
by persons or organizations not already political committees. The Court rein-
terpreted the term “expenditure” to be limited to communications that
included explicit words of advocacy of election or defeat of a candidate. In a
footnote, the Court provided examples of such words, including “vote for,”
“elect,” “support,” “defeat,” and “reject.”®® Those phrases quickly became
known in the world of campaign finance law as Buckley’s “magic words.”

From the 1976 Buckley decision until Congress’s adoption of BCRA in
2002, a nonfederal committee advertisement was not subject to federal cam-
paign finance laws unless it contained express advocacy using the magic
words or similar language with a clear and unmistakable meaning. Instead,
such an advertisement would be deemed issue advocacy and not subject to
federal campaign finance laws, even if broadcast in the midst of an election
campaign with the only visible “issue” being a candidate’s competence for
office. This legal distinction between express and issue advocacy had at least
two significant consequences in federal elections.

First, although federal law prohibited corporations and unions from mak-
ing express advocacy expenditures from treasury funds, they could spend
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unlimited treasury funds on issue advocacy. Second, federal laws requiring
disclosure of expenditures did not apply to issue advocacy, so individuals,
corporations, and labor unions were free to raise and spend undisclosed
amounts of money from undisclosed sources by avoiding the use of magic
words. In short, issue advocacy escaped federal regulation altogether.

Congress enacted BCRA in 2002 in part to address the problem of unreg-
ulated soft money issue advocacy spending and to restore efficacy to the
long-standing ban on corporate and union expenditures. Congress repudi-
ated the long-ineffective magic words test, enacting a new “bright-line”
test— “electioneering communications™—to regulate corporate and union
campaign spending.

When the Supreme Court in McConnell reviewed the constitutionality of
BCRAs electioneering communications provisions, it upheld the provisions
in their entirety. The Supreme Court acknowledged the uselessness of using
the magic words test to distinguish between campaign speech that can and
cannot be constitutionally regulated. The Court reasoned:

Not only can advertisers easily evade the [Buckley bright] line by
eschewing the use of magic words, but they would seldom choose to
use such words even if permitted. And although the resulting advertise-
ments do not urge the viewer to vote for or against a candidate in so
many words, they are no less clearly intended to influence the election.
Buckleys express advocacy line, in short, has not aided the legislative
effort to combat real or apparent corruption.®

The Court observed “the overwhelming evidence that the line between
express advocacy and other types of election-influencing expression is . . .
functionally meaningless.””

The Court conclusively rejected the McConnell plaintiffs’ central argu-
ment that the express advocacy test was a constitutional mandate, emphasiz-
ing that it was instead “an endpoint of statutory interpretation, not a first
principle of constitutional law.””" The Court said that in Buckley it had
resorted to interpreting the statutory language at issue as limited in scope to
express advocacy in order to save the statute from being held void for vague-
ness, but that case “in no way drew a constitutional boundary that forever
fixed the permissible scope of provisions regulating campaign-related
speech.””? The Court continued:

Nor are we persuaded . . . that the First Amendment erects a rigid bar-
rier between express advocacy and so-called issue advocacy. That notion
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cannot be squared with our longstanding recognition that the presence
or absence of magic words cannot meaningfully distinguish election-
eering speech from a true issue ad.”

In sum, the Supreme Court in McConnell made clear that individuals and
organizations do not possess a First Amendment right to engage in unlimited
advertising referring to federal candidates financed by undisclosed sources
immediately before an election. The McConnell Court upheld the regulation
of all electioneering communications even if they not always—but only
often—are intended to influence an election. Electioneering communications
that are not so intended—those that may be “genuine” issue ads—are
nonetheless still permissibly regulated by the statute because they fall within
the scope of the statutory bright-line test and because the statute provides
acceptable alternatives (for example, a corporation’s or union’s connected
political committee subject to contribution limits and disclosure require-
ments) that allow speakers to convey their messages.

The distinction between “express” and “issue” advocacy remains relevant
during the periods not covered by BCRA's electioneering communication
provisions (that is, more than sixty days before a general election or thirty
days before a primary election or party convention), although the Supreme
Court’s attack on its literalness leaves open the possibility that the courts and
the FEC may now take a broader view of what constitutes “expressly advocat-
ing” a candidate’s election or defeat.

Another aspect of political advertising relates to expenditures and pay-
ments for electioneering communications coordinated between the advertiser
and a candidate’s campaign. Under federal law, an expenditure or payment
for an electioneering communication that is controlled by or coordinated
with a candidate is deemed a contribution to the candidate and is subject to
the applicable federal contribution limit.

The Internet

As discussed in detail in chapter 9, the Internet and e-mail are relatively new
but increasingly important platforms for campaign activity relating to federal
elections and the expression of political opinion. Like businesses and the
media, party committees, candidates, and issue groups are attracted to the
Internet because it enables them to transmit information in the desired for-
mat quickly, to either broad or highly specific audiences, at relatively low
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cost. Indeed, campaigns have used e-mail and the Internet to solicit political
contributions, mobilize voters, and recruit volunteers, among other things.”*
The Internet also facilitates the receipt of information from voters. Unsur-
prisingly, campaign websites now accept donations by credit card.”

The FEC has had to consider the applicability of the FECA—written long
before the age of cyberspace—to Internet and e-mail communications. Its
deliberations in this regard have affected not only parties and candidates but
also private citizens and outside groups. For example, what if a private citizen
operating his or her own website posts an express advocacy message (“Vote
for Candidate X”) on the site? Is that an “independent expenditure” costing
more than $200, subject to reporting requirements under the FECA? Is it a
“contribution” to the promoted candidate? What if a union provides a link to
the website of a candidate whom it endorses for election—is that an illegal
contribution to a candidate?

Until now, the FEC has proceeded in a piecemeal manner in this area—
resolving discrete questions through advisory opinions and narrow rulemak-
ing. In November 1999, the FEC issued a notice of inquiry regarding the use
of the Internet for campaign activity and received more than 1,300 com-
ments, most urging the commission not to subject Internet communications
to any form of regulation.”® The commission followed up by inviting public
comment on a draft set of regulations dealing only with the issues of Internet
activities of campaign volunteers and of links and candidate endorsements
posted on corporate or labor websites.”” However, the commission never
voted on any version of the draft rules.

The FEC’s advisory opinions in this area have on some occasions found
Internet communications to trigger restrictions or reporting requirements
under the FECA, though the trend seems to be toward resisting regulation of
online campaigning. For example, the FEC ruled in 1998 that if an individ-
ual creates a website expressly advocating the election of a federal candidate,
the costs of that website (for example, the fee to secure registration of the
domain name) must be reported as an independent expenditure if they are
greater than $250 per year. Moreover, the website would have to post a dis-
claimer indicating who paid for the advertisement and whether it was
authorized by a candidate or the candidate’s committee.” However, the com-
mission has more recently held that the costs of websites or e-mails support-
ing a campaign prepared by campaign volunteers using their home comput-
ers (including the re-publication of candidate materials) did not result in a
contribution to a campaign.” Along the same lines, websites (including those
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of corporations) that provide candidate-related content that is nonpartisan in
nature would not be considered to have made an expenditure or contribution
to mentioned candidates.”

Then, as part of its BCRA-required rulemaking, the FEC adopted a regu-
lation defining “public communication” that excluded all Internet communi-
cations. That regulatory definition had great significance in the context of
coordinated expenditures. Under the regulation, candidates would be free to
coordinate with Internet advertisers without the coordinated advertising
expenditures being deemed a contribution from the advertiser to the candi-
date. Further, state parties could spend unlimited soft monies on Internet
communications, including advertisements. However, because of these con-
sequences, the regulation was challenged and invalidated by the district court
in Shays v. FEC.® The FEC currently is considering new rules that would
deal with these and other Internet issues.

Other Players in the Arena

Other significant entities play a role in political campaigns, including unions,
corporations, and section 501(c)(4), section 501(c)(3), and section 527
organizations.

Unions

Campaign finance law and FEC regulations treat corporate and union funds
similarly. Like corporations, they may not contribute directly to federal can-
didates. However, they may create and administer a PAC, which they must
use to finance any electioneering communications within thirty days of a pri-
mary and sixty days of a general election. The Supreme Court in McConnell
upheld the ban on electioneering communications paid for with union treas-
ury funds, thereby for the first time explicitly approving the equal treatment
of unions and corporations, despite the argument that union funds are
derived from association members rather than from the legally constructed
corporate person.

As membership organizations, unions also may communicate with their
members (numbering in the millions) on any subject (including by urging
them to vote for specific candidates or parties) and may use union treasury
funds to do so. In Communications Workers of America v. Beck, the Supreme
Court determined that under the National Labor Relations Act, nonunion
employees could prevent union use of their agency fees (sometimes required
as a condition of employment) for political activity.* As a result, nonunion
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employees in closed-shop states cannot be required to fund political spending
as a condition of their employment.

That decision has not reduced the political use of agency fees paid to
unions by nonmembers to the extent desired and anticipated by union crit-
ics. Among other things, the critics attribute this shortcoming to alleged
inadequacies in the notice given to nonmembers of their “Beck rights,”
which, under Beck and subsequent National Labor Relations Board deci-
sions, unions must provide. However, successive presidential administrations
have alternated positions on whether to require government contractors to
inform employees of their “Beck rights” as well.

On April 13, 1992, President George H. W. Bush issued executive order
12800, which required government contractors to post notices informing
their nonunion employees that they could object to use of their union dues
for political purposes. On February 1, 1993, however, President Bill Clinton
issued executive order 12836, rescinding Executive Order 12800, and
referred the issue to the National Labor Relations Board for further consider-
ation. On February 17, 2001, President George W. Bush issued an executive
order requiring federal contractors again to post notices informing nonunion
employees of their Beck rights. However, the U.S. District Court for the Dis-
trict of Columbia struck down the order on the grounds that it was inconsis-
tent with the National Labor Relations Act.*

The broader question of the use of dues from union members themselves
for political activity was not addressed in Beck. Republican party leaders have
argued that union members should be given some mechanism for authoriz-
ing or restricting the use of their dues for political purposes (perhaps includ-
ing issue advertising), claiming that a substantial number of union members
disagree with the political choices made by union leaders. Proposals to imple-
ment this idea are commonly known as “paycheck protection.” Democrats
and unions have responded that union leaders are freely elected by the mem-
bership and thus are only exercising their representative authority. Besides,
they add, corporate shareholders do not vote on whether to approve corpo-
rate political spending on issue advocacy either. Member dues in any case
provide only a portion of the funds available to unions for such communica-
tions, so union leaders could probably use other funds for those activities if
necessary—for instance, unions reportedly receive tens of millions of dollars
annually in fees from members’ “affinity” credit cards. During consideration
of BCRA in the Senate in 2001, a “paycheck protection” amendment (which
was seen as a “poison pill” impairing passage of the McCain-Feingold bill)
was defeated.
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Corporations

Corporations have been prohibited from contributing to federal candidates
since the beginning of the twentieth century, when the first federal campaign
finance restrictions were enacted by Congress (see chapter 1 for a detailed
description of the history of the ban). However, like unions, corporations still
participate in the political process in a variety of ways.

Most visibly, corporations may establish and pay the administrative costs
of corporate political action committees (referred to in the law as “separate
segregated funds”) and may encourage employees and stockholders to con-
tribute personal funds to those committees. In addition, corporations may
communicate with their executives and management personnel, urging them
to support and contribute to specific parties or candidates, and they may host
visits by candidates at corporate facilities, subject to FEC rules. The most
important aspect of such internal corporate activity is the ability of corporate
executives and PACs to raise funds for federal candidates. The FEC has
issued complicated regulations governing such corporate political activity,
but fundraising by corporate executives under the rules remains a substantial
source of money for federal candidates.

Corporations, like unions, are prohibited from using treasury funds to run
clectioneering communications thirty days before a primary and sixty days
before a general election, but they can fund such advertisements through
their affiliated PACs, using voluntarily contributed individual monies in the
PAC accounts. Some corporations pay for electioneering-related activities
through donations to other groups, such as industry associations—section
501(c)(6) tax-exempt organizations such as the U.S. Chamber of Commerce
or Americans for Job Security—or issue-oriented section 501(c)(4)s, such as
the Sierra Club or the NRA.

The Supreme Court has held it unconstitutional to prohibit corporations
from spending funds to campaign for and against state ballot measures.* In
states where ballot initiatives often are identified with particular candidates
or political parties, that ruling can provide an avenue for a significant direct
expenditure of corporate funds that may have the effect of influencing an
election.

Section 501(c)(4) Organizations

Section 501(c)(4) of the Tax Code provides for the exemption of “social wel-
fare organizations” from federal income tax. While such organizations must
be operated for the promotion of the public social welfare and not for profit,
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they can engage in political activities as long as those activities do not
become their primary purpose.

The Internal Revenue Service interprets that restriction to allow 501(c)(4)
organizations to participate in an election by doing such things as rating can-
didates on a partisan basis.® They also may promote legislation.*® Under
FEC regulations, incorporated 501(c)(4)s that qualify as MCFL corporations
may engage in independent political expenditures and electioneering com-
munications. However, just as in the case of other corporations, campaign
finance law prohibits incorporated 501(c)(4)s from making contributions to
federal candidates, a ban upheld recently by the Supreme Court in FECv.
Beaumont.’

As more light has been shed on politically active 501(c)(4) organizations,
there have been calls for limits on such activities by tax-exempt entities. For
instance, the Christian Coalition, an entity that has long sought 501(c)(4)
status, has at times played a highly visible role in state and national Republi-
can Party politics, going so far as to claim credit for the Republican success in
the 1994 elections and to create a multimillion-dollar war room at the 1996
Republican National Convention. The FEC sued the group, claiming it ille-
gally coordinated its activities (particularly its “voter guide” activities) with
federal candidates, resulting in prohibited and unreported contributions to
candidates. In a 1999 decision, the U.S. District Court for the District of
Columbia largely dismissed the FEC’s enforcement action against the Christ-
ian Coalition on the grounds that the interactions between the coalition and
federal candidates did not rise to the level of “coordination,” as a matter of
law.*® Republicans argue that many other groups, especially labor unions,
engage in similar activities on behalf of Democrats.

In addition, the IRS appears to be questioning whether some groups may
become so partisan in nature or purpose that they advance a narrow private
or partisan purpose rather than the general social welfare and thus are not
entitled to tax-exempt status. Indeed, the IRS denied that status under sec-
tion 501(c)(4) to the Christian Coalition, apparently on the grounds that it
engaged in excessive partisan political activity (the organization later reorga-
nized as a for-profit corporation known as Christian Coalition Interna-
tional). Likewise, the IRS denied tax-exempt status to the National Policy
Forum, headed by former RNC chairman Haley Barbour, on the same basis.
Traditionally, both major parties have benefited from such organizations: the
Democratic Leadership Council (DLC) is a 501(c)(4) organization that
obtained its exemption in the 1980s and was once headed by Bill Clinton,
before he became president.
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501(c)(3) Organizations

Section 501(c)(3) organizations are tax-exempt entities organized for charita-
ble and other similar purposes and are prohibited by law from intervening in
any political campaigns. Therefore the organizations cannot endorse candi-
dates, contribute to campaigns, or organize a political action committee.
However, they can conduct nonpartisan voter registration and get-out-the-
vote efforts in accord with FEC regulations as well as participate in activities
related to state and local ballot measures.* In addition, they may sponsor
candidate forums on issues of public concern.”

Campaign finance laws prohibit party committees from soliciting hard or
soft money from or transferring soft money funds to 501(c) tax-exempt
organizations that engage in activities in connection with federal elections,
including nonpartisan get-out-the-vote and voter registration efforts. The law
does not restrict federal officeholders and candidates from raising funds for
nonelectoral purposes on behalf of 501(c) tax-exempts that are not princi-
pally engaged in electoral activity. However, if a 501(c) organization is princi-
pally engaged in such activity (again including nonpartisan get-out-the-vote
or voter registration efforts) or if the solicitation is for get-out-the-vote or
voter registration activity, the federal officeholder may raise funds only from
individuals (as opposed to groups, corporations, and unions) in limited
amounts. A federal officeholder may not raise funds for a 501(c) tax-exempt
group to engage in issue advocacy advertisements.””

Many well-known think tanks are 501(c)(3) organizations, including
Brookings, the American Enterprise Institute, Heritage, Cato, the Family
Research Council, and the Progressive Policy Institute (associated with the
DLC). Some are genuinely nonpartisan, while others appear to be close to
one party or group of candidates. In addition, many organizations maintain a
collection of entities under one umbrella, such as the Sierra Club (which has
a 501(c)(3), a 501(c)(4), and a PAC) and the Club for Growth (which has a
501(c)(4), a PAC, and a section 527 organization). Many of the ethics
charges against former House Speaker Newt Gingrich related to his use of
just such a collection of organizations, including charitable and educational
groups, for political purposes.

527 Organizations

As discussed above, the IRS has sometimes denied 501(c) tax-exempt status
to certain organizations because of their partisan political activity. Further-
more, large donations to 501(c)(4)s may be subject to a gift tax. Accordingly,
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some entities intending to engage in substantial amounts of electioneering
have instead organized under section 527 of the Internal Revenue Code. Sec-
tion 527 provides beneficial tax treatment (that is, exemption from tax except
for investment income) for “political organizations”—defined as organiza-
tions formed primarily for “the function of influencing or attempting to
influence the selection, nomination, election, or appointment of any individ-
ual to any federal, State, or local public office or office in a political organiza-
tion, or the election of Presidential or Vice-Presidential electors.”?

When Congress wrote section 527 of the Tax Code to clarify that political
organizations were not subject to tax, the organizations that fell into that cat-
egory were political committees—parties, candidate committees, and politi-
cal action committees at the federal, state and local levels. However, by
claiming that their primary purpose is to influence elections in general but
not any specific election, certain organizations have been able to enjoy the tax
benefits of section 527 status without having to register as a federal or state
political committee. This mismatch between the Internal Revenue Code and
campaign finance laws has spurred the creation of certain types of 527 orga-
nizations (sometimes registered as political committees at the state level) that
raise unlimited soft money donations and spend them on candidate-specific
issue advocacy ads clearly designed to affect federal races. Prominent and
well-funded 527s were active at both ends of the ideological spectrum during
the 2004 election cycle, from America Coming Together and the Media
Fund on the left to Progress for America and the Swift Boat Veterans and
POWs for Truth on the right.

Congressional sponsors of reform bills like the section 527 legislation and
BCRA and other reform groups have taken the position that any 527 group
whose major purpose is to influence federal elections—and that spends more
than $1,000 doing so—must register as a political committee with the FEC
and use only federal funds for its election activities.

Federal statutory law defines the term “political committee” to mean “any
committee, club, association or other group of persons which receives contri-
butions aggregating in excess of $1,000 during a calendar year or which
makes expenditures aggregating in excess of $1,000 during a calendar year.””

In Buckley, the Supreme Court narrowly construed the statutory defini-
tion of “political committee” to “only encompass organizations that are
under the control of a candidate or the major purpose of which is the nomi-
nation or election of a candidate.” In FEC v. GOPAC, a single federal dis-
trict court further narrowed the “major purpose” test to encompass only “the
nomination or election of @ particular candidate or candidates for federal
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office” Though many believe that the district court in GOPAC misinter-
preted the law and incorrectly narrowed the test for qualifying as a “political
committee” as set forth by the Supreme Court in Buckley, the FEC dead-
locked on whether to appeal the district court’s decision.

The Supreme Court in McConnell restated the “major purpose” test for
political committee status as iterated in Buckley and made no mention of the
GOPAC requirement that a particular candidate be identified.”

Prior to 2000, the Internal Revenue Code did not require section 527
organizations to disclose their contributors and spending. Accordingly,
organizations that avoided federal political committee status by engaging
solely in electioneering issue advocacy were not subject to meaningful disclo-
sure requirements. Congress intervened, passing legislation requiring 527s
(except for federal political committees, state candidate committees, and
organizations with less than $25,000 in estimated gross receipts) to disclose
to the IRS the names of those who contributed at least $200 to the organiza-
tion a year, as well as their disbursements to a single person of over $500 a
year.”” The enactment of those requirements reportedly caused certain 527
organizations—such as Citizens for a Better Medicare—to switch to
501(c)(4) tax-exempt status to avoid disclosure.”

Congress passed an amendment to the section 527 law on November 2,
2002, that exempted from IRS contributor and expenditure disclosure
requirements state PACs that focused exclusively on state-level elections and
that already disclosed their contributions and expenditures to state election
oversight agencies.

The section 527 law has come under attack from various observers for
being cither too narrow or too broad. On the other hand, certain public
interest groups believe the law must be strengthened to require groups to
declare the purpose of each expenditure over the $500 threshold and to
impose an electronic filing requirement on 527 organizations receiving or
spending $50,000 or more a year.

A number of section 527 organizations were established during the 2004
election cycle. Groups like those mentioned above (ACT, Swift Boat, and
others) raised and spent millions of dollars to affect the outcome of the hotly
contested presidential race between President George W. Bush and Senator
John Kerry. Reform groups estimate that Democratic Party—oriented 527
organizations spent nearly $185 million while Republican-oriented 527
organizations spent $77 million. (Republican-oriented 527s became active
only in the last three months of the campaign.) One important element of
the 2004 campaign was the amount of money raised and spent by these
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Table 2-1. Summary of Campaign Finance Law, 2005

Independent
expenditures and
Federal National and state express advocacy  Electioneering
Contributors candidates party committees (not coordinated) communications
Individuals $2,100 per $26,700 per year and Unlimited Unlimited
(excluding election $61,400 per cycle to but must be  but must
foreign (subject to national committees; disclosed to be disclosed
nationals aggregate $10,000 per year and the FEC to the FEC
without U.S.  limit)® an aggregate $37,500
residency per cycle to state party
permit) federal accounts (and
federal PACs)
Corporations ~ Prohibited Prohibited in the case Prohibited Prohibited
and unions of national committees;
prohibited to state party
federal accounts
PACs $5,000 per year  $15,000 per year to Unlimited Unlimited
national committees; but must be but must be
$5,000 per year to state  disclosed disclosed
committee federal accounts
National $37,300 to Unlimited transfers to Unlimited Unlimited
party Senate candi- other party committees but must be  but must be
committees  dates per cycle; disclosed" disclosed
$5,000 to pres-
idential and
House candidates
Section 527 Prohibited Prohibited Prohibited if ~ Prohibited
organizations incorporated  if incorpor-
not registered ated. If not
with the FEC incorporated,
unlimited"
501(c)(4)s Prohibited Prohibited Prohibited
and except for
501(c)(6)s qualifying
501(c)(4)
MCEFL cor-
porations

a. (All figures are indexed for inflation for 2005.) Individuals are subject to an aggregate limit of
$101,400 per two-year election cycle. Of that limit, there is a $61,400 limit on federal noncandidate con-
tributions, including no more than $37,500 to PACs and to state/local parties’ federal accounts, and a
$40,000 limit on federal candidate contributions.

b. The national party can make unlimited independent expenditures for the party’s candidate if the
national party committee is 720¢ the designated campaign committee.

c. If not incorporated, unlimited so long as the only funds used are those contributed by individuals and
disclosed to the FEC if more than $10,000.
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organizations that came from a limited number of very wealthy donors.
Forty-one percent (nearly $85 million) of the funding of Democratic-leaning
organizations involved with federal elections came from just fourteen wealthy
donors. Fifty-two percent ($41.5 million) of the funding of Republican-
leaning organizations involved with federal elections came from only eleven
wealthy donors.”

During the 2004 election cycle, with its multimillion-dollar donations to
section 527 organizations and heightened public scrutiny of the problem,
congressional sponsors urged the FEC to write regulations to define these
527s as federal political committees subject to “hard money” rules. The FEC
reopened a dormant rulemaking, accepted public comment, and held hear-
ings. In the end, after a postponement of ninety days by the FEC on the mat-
ter (until it was too late for any rules to apply to the 2004 election cycle), the
FEC finally rejected its own staff recommendation regarding the regulation
of 527 organizations, and it has taken no action to bring 527s into compli-
ance with the law. It deadlocked 3-3 on whether to continue exploring the
issue in its last vote in August 2004, but it did establish allocation ratios for
527 spending that took effect in January 2005.

The inaction of the FEC spurred the filing of two lawsuits against the
agency for failure to promulgate new rules regarding the definition of “political
committee.” Representatives Marty Meehan (D-Mass.) and Christopher Shays
(R-Conn.) and President Bush filed suit in the D.C. District Court in the fall
of 2004 to force the FEC to address the matter and bring all section 527
organizations under campaign finance regulations. The litigation is ongoing.

Enforcement

The Federal Election Commission

The federal campaign finance laws are enforced by the FEC in the case of
civil violations and by the Department of Justice when a criminal violation is
charged. The FEC itself has no independent authority to impose penalties

190 Tf after an investi-

except for administrative fines for reporting violations.
gation, alleged violators of federal campaign finance law are unwilling to sign
a settlement agreement and pay a monetary penalty to the U.S. Treasury,
then the FEC can vote to sue the offender in federal court, present the evi-
dence to a judge, and ask the court to find a violation and impose a fine.'”!
Penalties sought by the FEC range from a few hundred dollars to hun-
dreds of thousands of dollars, depending on the size and nature of the viola-

tion. The law restricts penalties to $5,000 per violation or the amount at
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issue, whichever is larger, and doubles those sums in the case of knowing and
willful violations.' (For a detailed discussion of the FEC, see chapter 8.)

When the FEC Deadlocks or Fails to Act

Campaign finance law contains a provision allowing persons whose com-
plaints have been dismissed or otherwise not acted on by the FEC to file suit
against the FEC in federal court alleging that the FEC’s failure to act was
arbitrary and capricious. If successful, the person can obtain a court order
requiring the FEC to act on the complaint in accord with the law. If the FEC
does not follow the court order within thirty days, the party may sue the
alleged campaign law violator directly.'™ A rare recent example of the use of
this provision is Democratic Senatorial Campaign Committee v. Federal Elec-
tion Commission, when a federal judge held that the FEC had failed in its
statutory duty to investigate a Democratic complaint against Republican
campaign activity in a number of Senate campaigns in 1992. The judge
ruled that the commission’s inability to complete its investigative process
after four and a half years was an abdication of its enforcement role and as a
result gave the Democratic Senatorial Campaign Committee (DSCC) the
right to sue the National Republican Senatorial Committee directly in fed-
eral district court over the alleged violations. On remand from the appeals
court, the district court found that the DSCC lacked standing (see Akins dis-
cussion to follow) but reconfirmed its prior order finding that the commis-
sion unreasonably delayed action on the DSCC complaint.'”

The statutory right to challenge FEC action or inaction is an unusual pro-
vision that has served as the basis for a number of successful challenges to
FEC enforcement decisions in the past. However, the right to seek judicial
review of FEC actions requires a high standard of proof—that the FEC deci-
sion was “arbitrary and capricious”™—and is in any case subject to the com-
plainant having “standing” in federal court. As recent D.C. Circuit Court
decisions make clear, complainants secking judicial review of FEC action or
nonaction must meet federal requirements regarding standing (the right to
file suit) under Article III of the Constitution. They must suffer an “injury-
in-fact” caused by the FEC’s action (or failure to act) that may be redressed
by the court’s order. In FEC v. Akins, the Supreme Court held that if the
FEC’s failure to bring an enforcement action in a particular case deprived
complainants, as voters, of legally required information about campaign-
related activities, that failure constituted an injury sufficient to confer stand-
ing under the FECA (even though the harm may be widely shared).'”® How-
ever, the assertion that the FEC’s acts deprived voters of information
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generally is not sufficient to convey standing.'”” In Common Cause v. FEC,
Common Cause was denied the right to challenge the FEC’s conclusion of
an investigation of Republican Party spending in Montana, even though
Common Cause had filed the original complaint with the FEC. The D.C.
Circuit held that Common Cause could not secure standing by alleging that
it was deprived of knowledge of whether a violation of the FECA had
occurred, for the FECA does not require that such information concerning
violations be disclosed to the public.'® Similarly, in Wertheimer v. FEC, the
D.C. Circuit Court rejected arguments from various reform groups that they
were given standing by the FEC’s failure to identify party spending that was
coordinated with presidential candidates as “contributions” and “expendi-
tures.”'” The Court noted that the transactions in question were reported in
some form and that appellants were actually seeking a “legal conclusion”
rather than disclosure of additional facts.

The FEC may not make public “any notification or investigation” without
the consent of the person who receives such notification or who is under
investigation.'"” The FEC interpreted the confidentiality provision as allow-
ing it to publicly include exhibits pertaining to an ongoing investigation in a
subpoena enforcement action and to make public complete enforcement
action files upon termination of a case. Both interpretations were rebuffed in
the courts. Indeed, the D.C. Circuit ruled in /n re Sealed Case that docu-
ments relating to an ongoing FEC enforcement case must remain under seal,
even when the FEC institutes a court action to enforce a subpoena.''! The
FEC voted unanimously not to appeal the D.C. Circuit Court’s ruling but
instead to adopt the court’s position on the issue. In AFL-CIO v. FEC, the
U.S. District Court for the District of Columbia overturned the FEC’s prac-
tice of making entire case files public upon termination of a case.'” The
court found that the federal campaign finance law did not support the idea
that the confidentiality requirement lapsed once the FEC terminated an
investigation and suggested that case file disclosure could chill the free exer-
cise of political speech. The FEC has adopted policies that limit what materi-
als may be made public at the conclusion of enforcement matters.'?

The Justice Department—Criminal Prosecutions

The Justice Department pursues criminal violations of the campaign finance
laws either after referral from the FEC or upon independent discovery. U.S.
Attorneys or the department’s Public Integrity Section may investigate
alleged violations, using FBI assistance and grand juries. Cases are tried in
federal court, and allegations may include ancillary mail or wire fraud and
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conspiracy to violate the laws. Penalties may include jail terms and substan-
tial monetary penalties.

Aggravated and intentional campaign finance crimes may be prosecuted
either as misdemeanor violations of the act or as felonies under the conspir-
acy and false statement provisions.'" Prosecution under the mail or wire
fraud statutes also may be available in some cases.'” The law that allows pros-
ecution of fraudulent schemes “to deprive another of the intangible right of
honest services”'! has also been employed to enforce campaign contribution
violations."” The Department of Justice pursues campaign finance crimes
involving up to $10,000 as FECA misdemeanors and considers for felony
prosecution only those involving more than $10,000."®

Criminal prosecution of federal election law violations is pursued in cases
demonstrating “willful violation of a core” provision, involving “a substantial
sum of money” ($2,000 or more) and resulting “in the reporting of false
campaign information to the FEC.”"" The core provisions of the law include
the following:

—the contribution limits

—the ban on corporation and labor contributions

—the ban on contributions from federal contractors

—the ban on contributions from foreign nationals

—the prohibition against making contributions in the name of another

—the avoidance of FEC disclosure requirements.

Schemes used to disguise illegal contributions also have been prosecuted
as conspiracy to obstruct the lawful functioning of a government agency and
submitting false information to a federal agency.'”

Defendants convicted of campaign finance misdemeanors may receive
sentences of imprisonment, and corporate defendants may receive large fines
for misdemeanor FECA violations.'?!

Significant sentences have been applied to felony campaign finance crimes
prosecuted under the conspiracy to obstruct or false statements provisions.
The theory behind conspiracy prosecutions is explained in the Justice
Department’s handbook on election law crimes: “A scheme to infuse patently
illegal funds into a federal campaign, such as by using conduits or other
means calculated to conceal the illegal source of the contribution, thus dis-
rupts and impedes the FEC in the performance of its statutory duties.”'” To
obtain a conviction under the conspiracy to obstruct provision, the evidence
must show that the defendant intended to disrupt and impede the lawful
functioning of the FEC (such as by causing false information to be provided
to the FEC by the recipient committee, thereby “misleading the public as to
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the actual source of the contribution”). Successful prosecution of violations
of the false statements and false papers provisions requires a showing “that
the defendant knew that statements [being] made were false” and “that the
defendant intentionally caused such statements to be made by another,” not
proof that the defendant knew acts to be unlawful.'” Similarly, conduits
serving as intakes are significantly restricted by the fact that a “committee
may not report that a signer is the actual source of funds if it is aware that the
signer is not the source.”'* Thus the “simple interposition of conduits to
sign” checks is sufficient to result in false reports by committees.'”® Taken
together, the false statements and false papers provisions criminalize acts that

cause another person (that is, a campaign treasurer) to submir false informa-
tion to the FEC.'*

Statute of Limitations Issues

In 2002, BCRA increased the statute of limitations for prosecution of crimi-
nal violations of campaign finance law from three to five years.'”” With that
change, the Justice Department no longer needs to rely on the five-year
statute of limitations for ancillary criminal provisions (conspiracy, fraud, and
so forth), though such provisions remain available for prosecution of cam-
paign finance violations. '** However, the law does not specify the statute of
limitations for civi/ enforcement actions. A number of courts have con-
cluded that the general federal default five-year statute of limitations applies
to civil actions.'”

Some courts have found that the statute of limitations period commences
when the violation is committed. In FEC v. Williams, the court rejected the
FEC’s argument that the period should be “tolled” (with the clock not
started) until the violation is discovered.’*® The FEC also contended that the
period should be tolled or frozen under the doctrine of “equitable tolling” for
fraudulent concealment. Tolling a limit under this theory requires a showing
that the defendant fraudulently concealed operative facts that the FEC failed
to discover in the limitation period and that the FEC pursued the facts dili-
gently until discovery of the facts. The court rejected that argument also,
determining that the FEC had the facts it needed in campaign finance
reports filed by recipient committees to discover the operative facts.””' The
practical effect of those decisions was to make it significantly more difficult
for the FEC to pursue allegations of campaign finance violations and to cause
the commission to close a number of high-profile investigations that were past
or near the five-year limit. Especially in the case of presidential campaigns,
which undergo a multiyear audit before the commission even authorizes the
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opening of an enforcement matter, the combination of the FEC’s current
capabilities and the five-year statute of limitations means that many investi-
gations will as a practical matter be aborted without a resolution.
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